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ST. LOUIS, JANUARY 15, 1886. 








CURRENT EVENTS. 





Tue Court Journat.—There is a weekly 
paper in New York called the ‘‘Court Jour- 
nal and Official District Court Record.’’ It 
publishes some court opinions, court calen- 
ders and court advertisements. We are sor- 
ry to see by its editorial columns that it is a 
partisan organ. If the District Courts of 
New York City, have made a partisan jour- 
nal the official record of their courts, it is not 
creditable to them, unless such journal has 
become the lowest competitive bidder for the 
privilege. There ought not to be even a 
kitchen connection between party politics and 
the administration of justice. 


i 


ContTROLLING Decisions BY A MINORITY OF 
JupeEes.—The Montreal Legal News says: 
‘*The case of Sweeney v. Bank of Montreal 
adds another to the list of cases in which the 
final judgment of the Supreme Court has only 
a minority of judges: to support it. The 
original judgment, rendered by Mr. Justice 
Rainville in the Superior Court, dismissed the 
action. 5 Leg. News, 66. That decision, af- 
ter two hearings, was unanimously affirmed 
in appeal by the Court of Queen’s Bench con- 
stituted with five judges, Dorion, C. J., 
Monk, Baby, Doherty, Caron, JJ. Finally 
in the Supreme Court the judgment has been 
reversed, Stromg, J., dissenting. So the 
smaller number prevail over the seven judges 
who ruled the other way. It may be added 
that the result has been to some extent a sur- 
prise to the profession ; for although this case 
has attracted considerable attention from the 
bar during its progress through the courts, 
we are not aware that any one not personal- 
ly concerned in it anticipated the conclusion 
now arrived at by the majority of the Supreme 
Court.’’ In the case of State of Missouri v. 
Kring,' five judges succeeded in overruling 
thirteen and the opinion of the five stands as 
‘tauthority.’’ 


1107 U.S. 221. 
Vol. 22.—No. 3. 





Tue Onto Bar Association AND CopIFIca- 
tTrion.—The Ohio BarAssociation, at its meet- 
ing held at Dayton on Dec. 29th and 30th, 
pronounced in favor of a codification of the 
common law, by adopting in substance the res- 
olution which the American Bar Association 
at its last meeting laid over for discussion at 
this year’s meeting: ‘‘That the civil law 
as far as practicable, should be reduced to 
the form of a statute.’”’ The Weekly Law 
Bulletin says: ‘‘This subject was sprung on 
the association at the last year’s meeting by 
Judge Green, of Akron, and was at that 
time, after a brief discussion, referred to the 
committee on judicial administration and le- 
gal reform for report at thismeeting. Judge 
Elliott, as chairman of the committee, re- 
ported the following resolution: ‘That the 
civil law, as far as practicable, should be re- 
duced to the form of a statute.’’ It will be 
seen that the resolution is in effect the same 
as reported to the American Bar Association 
at its last meeting in July, at Saratoga, 
which there caused so lively and able a dis- 
cussion, and was there finally postponed for 
a year to be further considered. The dis- 
cussion had at Saratoga, which is published, 
and was in the hands of the members of our 
association, of course aided much in the dis- 
cussion at Dayton. The subject occupied 
the time of the association Tuesday after- 
noon and most of Wednesday forenoon, 
when a vote was reached, and the resolution 
adopted under great applause. It of course 
only expresses a sentiment, and itis left to 
future meetings of the association to discuss 
the subject further as to details.”’ We will 
add that we have received a paper prepared 
by Judge Green on this subject, and it is an 
able presentation of the arguments urged in 
favor of codification. 





Curer Justice WAITE In ENGLAND—LETTER 
or Lorp CoLermpce.—Referring to the neg- 
lect of Chief Justice Waite during his recent 
visit in England by the bar of that country, 
about which a great deal has been said by 
the English and American press, Lord Col- 
eridge has written the following letter to the 
Albany Law Journal, which goes a great way 
toward placing the matter ina light more 
favorable to the English bar: ‘‘I was sorry 
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to see from the Albany Law Journal that sev- 
eral of our papers have found fault with the 
reception of your good and honored chief 
justice. I can only say we did our best, but 
he came at a most unfortunate season. The 
circuits were going on, and most of the 
judges were out of London. But he came 
here one day, and I announced him, and the 
bar received him standing, and stood up when 
he went away. He sat at my right hand as 
if he had been a member of the court. We 
had a reception of queen’s counsel, and a 
curious case as to conusance of plea by the 
University of Oxford, in which the charters 
of Henry VIII and Queen Elizabeth were 
produced in original, and the Chief Justice 
inspected them both. I pressed him and 
Mrs. Waite to come and stay with me, but 
(wisely, I think) he preferred the freedom of 
a hotel. However, I got together all the 
great lawyers I could, and gave him and Mrs. 
Waite a dinner. I did all in my power in 
other ways, not merely as a duty, but from 
gratitude to him and and his colleagues for 
the great kindness and honor they showed 
me, and from deep and unfeigned regard for 
the Chief Justice himself. He writes to me 
ina strain of thorough satisfaction: ‘You 
know how well I was taken care of in Lon- 
don. Everywhere on my travels I was 
equally well treated. My name, if I chose 
to give it, was a passport to any place I 
wanted to see, and on the circuit I met Bar- 
on Pollock at Lincoln, and Mathew and Willes 
at York. They did everything that w&s pos- 
sible for me, and I enjoyed every moment of 
my stay with them. The bar of the north- 
eastern circuit were very anxious that I 
should dine with them, but I had to decline.’ 
There is more to the same effect, but this will 
show you that the Chief Justice himself had 
no sense of slight or of discourtesy. I had 
proposed a bar dinner to him in one of the 
halls of the Inns of Court, but so many of 
the bench and bar must have been absent that 
it was thought better not to have one. I 
hope you will let your readers know that as 
far as we could we did honor to a man who 
most justly deserves it on every ground, pub- 
lic and private.’’ 








NOTES OF RECENT DECISIONS. 





EXECUTORS AND ADMINISTRATORS [POWERS 
or.] To Susmit Matrers To ARBITRATION.— 
In Rogers v. Hand? it was held that an execu- 
tor or administrator has power, acting in 
good faith, to compromise claims against the 
estate; and the numerous cases cited by Mr. 
Stewart in his note to that case show that 
such a power is generally recognized by the 
courts. For stronger reasons, it should seem, 
an administrator or other fiduciary has 
authority to submit to arbitration any suit 
or controversy touching the estate of his in- 
testate or beneficiary, without having first 
obtained permission of the court under 
the control of which the trust is administered ; 
and so the Supreme Court of Appeals of West 
Virginia hold in the case Wamsley v. Wams- 
ley,® and so the Court of Appeals of Virginia 
held years ago.‘ 





InsuncTION — IRREPARABLE InNJuRY.—The 
doctrine of Blain v. Brady, printed in our 
last number, is the sound law of Lord Eldon’s 
time, beyond which many American courts 
find it impossible to advance. One man 
erects a dike, which turns the water of a 
river in time of freshets upon the land of an- 
other man situated upon the opposite side of 
the stream. That it causes ‘‘considerable 
damage,’’ is clear. But the court hold that 
it is not_a case for an injunction, because the 
damage is not irremediable at law, and there- 
fore affirms an order dismissing the bill. 
The concluding portion of the opinion then 
indicates clearly enough that. the damages 
may be irremediable at law. A verdict and 
a judgment for the damages already sustain- 
ed do not necessarily prevent future injuries ; 
and if they do not, the plaintiff is brought 
back to the very point where he was when he 
brought the present suit for an injunction; 
he can file another bill for an injunction, and 
have it, not on the ground that his damages 
are not remediable at law, but on the ground 
of preventing a multiplicity of suits. Now, 
this is nonsense. Unless a judgment at law 


221 C. L. J.. 360. 

326 W. Va., 45 (advance sheets). 

4 Wheatley v. Martia, 6 Leigh, 60; Nelson vy. Corn- 
well, 11 Grat. 724. See Tennant v. Devine, 24 W. Va, 
387; 1 Lomax Exec. Ist ed. 356. 
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will indemnify him for the past injury and 
secure him against its future repetition, it is 
not an. adequate remedy. A remedy that 
may involve a multiplicity of suits—a fresh 
suit whenever there is a fresh trespass—is 
not an adequate remedy; it is a mockery to 
call it so. This case belongs to a class of 
cases which bring the law into reproach and 
contempt in the minds of laymen. The plain- 
tiff was thrown out of court, and told to go 
and bring an action for damages, and if this 
did not repair the injury which he had sus- 
tained and prevent its recurrence, to come 
back to the court again and perhaps it 
would aid him. But why should it not aid 
him in the first instance? Why should 
he lose his costs and expenses in this suit and 
be harassed by being compelled to bring a 
second, and perhaps a third action, in order 
to get an adequate redress? There is too 
much of this kind of law. Public policy re- 
quires that the courts should in the first in- 
stances afford ample and speedy redress to a 
suitor who comes into court with a fair griev- 
ance. The preventive remedies of equity 
ought to be enlarged rather than curtailed. 
It is more just to both parties and much more 
conducive to the repose of society, to arrest a 
threatened mischief in its incipiency than to 
attempt to repair the damages caused by it 
after they have been inflicted. 





Haseas Corpus [Appeat—Wrir or Er- 
ROR] Does Not OPERATE AS A SUPERSEDEAS. 
—By the practice of the English courts, as is 
well known, the decision of a court or judge 
in a proceeding by habeas corpus was not 
subject to review on appeal or writ of error. 
This practice still holds in several of the 
American States; but it has in several of them 
been changed by statute. It has been 
changed by the code of West Virginia, as 
amended by the act of 1882, ch. 157, which 
allows an appropriate writ of review in any 
case of quo warranto, habeas corpus, manda- 
mus or prohibition. Under this statute the 
writ of error is regarded as an appropriate 
proceeding for reviewing a decision of a 
judge of the circuit court in a proceeding by 
habeas corpus. Now, it would be a nice 
thing for a prisoner sentenced for a 
felony, especially for a capital felony, 





if he could sue out a writ of habeas corpus 
before a circuit judge, on the ground that 
the judgment was void, and, after an adverse 
decision of such judge, prosecute a writ of 
error therefrom, and have the writ of error 
operate as a supersedeas, with or without the 
giving of bail. Almost any man able to give 
bail, after a conviction and a sentence of 
death or long imprisonment, would gladly 
give it and thenrun away. In the case of 
ex parte Mooney,’ a prisoner convicted of un- 
lawfully wounding another and sentenced to 
a year in the penitentiary, tried this man- 
cuvre. The Supreme Court of Appeals held, 
however, that his writ of error from the ad- 
verse ruling on habeas corpus of the circuit 
judge did not operate as a supersedeas, and 
that he must go to the penitentiary and stay 
there until his writ of error could be regular- 
ly heard. 





Tue Neep or CopiricaTion as_ ILtus- 
TRATED BY THE CasE oF CorNELISON.—Our 
readers may remember a matter which ex- 
cited the attention of the legal profession in 
the sumner of 1884. One J. J. Cornelison, 
an attorney at law, made an atrocious assault 
upon the Hon. Richard Reid, one of the 
judges of the Superior Court of Kentucky, 
with a cowhide, which produced such an 
effect upon the mind of the latter, that some 
time after the occurrence, he committed sui- 
cide. Cornelison was indicted for malicious 
assault and battery, was convicted, and the 
punishment assessed against him was a fine 
of one cent and costs and imprisonment in 
county jail for three years. He appealed 
from the Circuit to the Superior Court. It 
was necessary to organize a bench of special 
judges in the Superior Court to hear the ap- 
peal. The opinion of these judges has now 
heen reported.© The majority opinion was 
delivered by special Judge Yeaman. It 
characterizes the offence in this language: 
g Considering the positions of the parties; 
their relations to each other; the weapon, 
and the manner of its use; the place, appel- 
lant’s own law office; the fact that one was a 
judge, the other a lawyer,—the assault stands 


26 W. Va. 32 (advance sheets.) 
6 Cornelison vy. Commonwealth, 7 Ky. Law Repr., 
344. 
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out as one of unparalleled atrocity.’’ The 
court unfortunately divided upon the ques- 
tion whether, by the common law as it exists 
in Kentucky, an assault and battery is pun- 
ishable by a fine and imprisonment, or by a 
fine only. A majority of the court held, on 
what we regard as inconclusive authority, 
that it is punishable by fine only, and they 
accordingly reversed the judgment of the Cir- 
cuit Court and remanded the cause for a new 
trial. The court reasoned that the common 
law of Kentucky is derived from Virginia, 
and they quote the case of Ray v. Sweeney,’ 
as holding that the effect of the act of the Vir- 
ginia convention of 1776 limited the operation 
of the common law of England in that State 
to such part of it as was in force prior to the 
fourth year of the reign of James I, and that 
‘when it is sought to enforce in Kentucky any 
rule of English common law, as such, inde- 
pendently of its soundness in principle, it 
ought to appear that it was established and 
recognized as the law of England prior to the 
latter date.’ (1603). That is, that the opera- 
tion of the common law of England in Ken- 
tucky is limited, just as it was in Virginia, to 
such part thereof as was in force prior to 
1603. In other words, the common law of 
Kentucky is just two hundred and eighty-three 
years old, and in order to find out what that 
law is on an unsettled point, it is necessary 
to go back into the old black letter books and 
find out what it was in England about the 
time when one of England’s kings employed 
his great intellect in writing ‘‘A Counter- 
blast to Tobacco.’’ We hope that the state 
of the law in Kentucky is such that this case 
can be taken before the Court of Appeals, 
and if itis taken before that tribunal, we 
confidently anticipate a decision to the effect 
that the common law of Kentucky is the same 
on this point as the modern common law of 
England, namely, that an assault and battery 
is punishable by both fine and imprisonment. 

But what is to be said of the jurisprudence 
of a State which has been a member of the 
union for nearly a hundred years, in which 
such a question remains unsettled? Could a 
more powerful argument be offered in favor 
of the codification of the law? There is not 
a State in the Union where assault and bat- 


714 Bush, 9. 





tery has been a more frequent pastime than 
in Kentucky. If the lawon that subject is 
not settled in that State, upon what subject 
is it settled ? 








SLEEPING CARS. 

The following is an attempt to briefly clas- 
sify and show the results of the decisions 
touching the legal duties and responsibilities 
of sleeping car companies. Though there is 
still misapprehension on the subject, it is be- 
lieved that a careful examination of the ad- 
judicated cases will furnish rules on the more 
important points, satisfactory both in theory 
and on authority. 

Though sleeping cars are, comparatively, 
of recent invention, yet, owing to the wide 
extent of this country, the intimate connec- 
tion of every part and the consequent large 
number of travelers desiring rest without in- 
terrupting their journey, they have become a 
great public necessity. An immense number 
of people avail themselves of the accommo- 
dations which they afford, and the legal ques- 
tions arising from the employment are of 
great and increasing importance. 

Like many other inventions of this remark- 
able age, the sleeping car changed the habits 
of the people and threw them into new rela- 
tions. At once new questions arose of right and 
duty. The very novelty of the circumstances 
naturally resulted in diversity of opinion ;— 
and litigation followed. The decisions are 
numerous and especially interesting as illus- 
trating the growth of rules of law around 
new facts. 

In examining the subject, it will be condu- 
cive to clearness to enumerate the essential 
elements of the employment. The service 
which the company offers is the providing of 
sleeping accommodations to the traveling 
public. Under certain reasonable and neces- 
sary regulations, this service is offered to all, 
and is public inits nature. It is a special 
and narrow occupation, but it is adopted as a 
regular and ordinary business. The compa- 
nies deal only with persons who are provided 
with tickets entitling them to transportation 
by the railroad company over whose lines they 
operate. They are separate and distinct from 
the railroad companies to whose trains their 
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cars are attached, and the business of each is 
entirely different. The business of the rail- 
road company is to furnish transportation ; 
that of the sleeping car company is to furnish 
accommodations that travelers may sleep. 

The courts have been frequently called up- 
on to decide how far sleeping car companies 
are liable for property stolen from passengers 
while on their cars. And it has usually been 
claimed on behalf of passengers who have 
suffered loss that the companies were insur- 
ers of the safety of all property taken into 
the car by one who had purchased the use of 
a berth. And it has been attempted to sub- 
stantiate this claim on two grounds. 

First, it was asserted that the companies 
are common carriers, and as such the duties 
and responsibilities which they owed their 
patrons would be found perfectly and accu- 
rately defined in thé law relating to that oc- 
cupation. And, therefore, it was said that 
the companies were insurers of the safety of 
baggage taken by a passenger with him into 
a car, and also all valuables, such as articles 
of adornment, clothing and money, which he 
might have about his person. But this posi- 
tion has been held to be unsound in each in- 
stance.! The point has been so well settled 
that it will be dismissed by merely suggest- 
ing, first, that the companies are not carriers 
at all. They do not agree to carry, and do 
not revteive payfor that service. The railroad 
company is the carrier, and each passenger 
who occupies a sleeping car must first pro- 
cure a ticket of that company entitling him 
to transportation. The whole business of the 
sleeping car company is to furnish special ac- 
commodations to one who has already be- 
come a passenger of the railroad company. 
And, second, it is suggested that even com- 
mon carriers are liable as insurers of only 
such baggage of a passenger as is delivered 
into its custody. And sleeping car compan- 
nies do not accept the care of baggage, and 


oo"om 
and make no preparations therefor. 


The second ground upon which it has been 


1 Pullman Palace Car Co. v. Gardner, 18 Cent. L. 
J. 14; Diehl v. Woodruff, 10 Cent. L. J. 66; Woodruff 
v. Diehl, 84 Ind. 474; Blum vy. Southern Pullman Pal- 
ace Car Co.,1 Flip, 500; Pullman Palace Car Co. v. 
Smith, 73 Ill. 360; Pfaelzer vy. Pullman Palace Car. Co., 
4 Weekly Notes, 240; Palmeter vy. Wagner, 11 Alb. L. 
J. 149; Pardee v. N. Y. Cent. Sleeping Car. Co., 19 
Cent. L. J. 380. 





attempted to hold sleeping car companies as 
insurers of the property of their patrons is 
the claim that they are innkeepers. This has 
greater plausibility than the first, but, like it, 
has in each instance been repudiated.? The 
law in regard to the liability of innkeepers is 
of extreme rigor, and grew out of circum- 
stances no longer existing. Its application 
should not be extended. But, as the deci- 
sions are uniform in holding that sleeping 
car companies are not innkeepers, the point 
will be left by merely calling attention es- 
pecially to the first two cases above cited 
which develops the points of difference with 
great care. 

The claim that sleeping car companies are 
insurers of the property of their patrons can- 
not, then, be sustained by the supposed an- 
alogy to common carriers or innkeepers. 
And, passing the analogy, it is not easy to see 
sufficient reasons to sustain the position on 
general principles of right and justice. 

But if they are not insurers are they liable 
to any extent? When a person takes a seat 
in an ordinary car and retains the custody of 
his baggage, he assumes all risks himself. If 
his baggage is lost or stolen, if he goes to 
sleep and his pockets are picked, he cannot 
hold the railroad company responsible. Is 
the same true of a patron of a sleeping car 
who is robbed while asleep, or does the na- 
ture of the employment impose additional 
duties on the company? 

Under the customs of the present time, the 
exigencies of business demand that, when a 
journey is undertaken, both night and day 
shall be devoted to its prosecution. And the 
fatigue incident to long journeys makes the 
sleeping car, not a mere convenience, but an 
actual necessity. To meet and satisfy this 
demand is the business of the sleeping car 
companies. Fora consideration, they offer 
to all first class passengers of the railroad 
companies a berth and such other conveni- 
ences as are conducive to the comfort of those 
who desire to sleep. The cars are fitted up 
with all the luxuries and conveniences that 


2 Blum v. Southern Pullman Palace Car Co., 1 Flip. 
500; Pullman Palace Car Co. vy. Smith, 73 Ill. 360; Pull- 
man Palace Co. v. Gardner, 18 Cent. L. J. 14; Diehl v. 
Woodruff, 10 Cent. L. J. 66; Woodruff v. Diehl, 84 
Ind. 474; Palmeter v. Wagner, 11 Alb. L. J. 149; 
Welch v. Pullman Palace Car Co., 1 Sheldon, 457; 
Pullman vy. Gaylord, 23 Am. L. Reg. 788. 
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ingenuity and experience can suggest. A 
keen business interest makes them as inviting 
for their purposes as possible. Of course 
it is impossible that only men of honor should 
accept the invitation, and from the necessities 
of the case, the internal construction does 
not afford absolute seclusion and protection. 
The berths open on a common _ aisle, and are 
partitioned only by curtains. The company 
invites the passenger to sleep, and the pas- 
senger pays for that privilege. If a person 
does what is contemplated by the very exist- 
ence of the car, and what he pays for, the 
the danger of robbery is evident. Under 
these circumstances, upon whom is the duty 
of vigilance? It would seem that when the 
company invites the person to sleep, it is only 
fair to hold that it engages to give that with- 
out which no one could safely accept the in- 
vitation, 7. e., protection. And so the courts 
have held.* Not that it becomes an insurer, 
as we have seen, but it assumes the duty of 
exercising ordinary and reasonable care, 
that the passenger shall not suffer loss. In 
availing himself of the opportunity for sleep, 
the passenger drops the vigilance he is ordi- 
narily bound to exercise, and the company 
takes it up. ‘‘It impliedly undertakes to 
keep a reasonable watch over the passenger 
and his property. The faithful performance 
of this undertaking is the limit of its duty in 
this respect. Its breach must be the founda- 
tion of every action seeking to charge the 
company with the loss of articles the passen- 
ger has taken with him upon the car.’’ The 
danger defines the duty. 

The case of Pullman Palace Car Co. v. 
Smith,‘ is often cited as an authority against 
the position here taken. And it must be ad- 
mitted that one paragraph of the decision 
seems to deny all liability on the part of the 
company. But it is to be noted that there 
was no evidence of negligence in the ease, 


3 Pullman Palace Car Co. jv. Gaylord, 23 Am. L. 
Reg. 788; Pullman Palace Car Co. v. Gardner, 18 Cent. 
L. J. 14; Diehl v. Woodruff, 10 Cent. L. J. 66; Wood- 
ruff v. Diehl, 84 Ind. #74; Blum vy. Southern Pullman 
Palace Car Co., 1 Flip. 500; Palmeter v. Wagner, 11 
Alb. L. J. 149; Pardee v. N. Y. Central Sleeping Car 
Co., 19 Cent. L. J. 380; Keith v. Pullman Palace Car 
Co., 16 Chicago Leg. News, 338; Tracy v. Pullman 
Palace Car Co., 67 How. Pr. Rep. 154. Contra, 
Welch v. Pullman Palace Car Co., 1 Sheldon, 457; s.c., 
16 Abb. N.S. 352. It was said in Pullman v. Gaylord, 
supra, that the court had “‘gone too far” in this case. 

473 Ill. 360. 





and that point was not raised. Smith based 
his right to recoveron the theory that the 
company was a common carrier or an inn- 
keeper, and the case was very properly de- 
cided on the facts before the court against the 
right to recover, 

The case of Steamboat Crystal Palace v. 
Vanderpool,’ and the case of Cohen v. Frost,§ 
are also cited as authorities against the posi- 
tion above taken. In each case, a passenger 
ona steamboat suffered loss by theft, and 
his demand for compensation was denied. 
Without going into the analogy between these 
cases and the point under discussion, it is 
merely observed that the same criticism ap- 
plies as in the Illinois case. In each case the 
claim was based on the theory that the com- 
pany was a common carrier or an innkeeper, 
and each case was decided with reference to 
that theory. No evidence was introduced on 
the point of negligence, and the point was 
not raised. 

Out of this statement of the law the ques- 
tion immediately arises, What facts show 
such a want of this reasonable care as will 
render the company liable? No general rule 
can be formulated, and the following cases 
are stated as being the best and only judicial 
answer to that question. 

Tracy v. Pullman Palace Car Co.’ In this 
case the plaintiff became entitled to a berth 
in acar of the defendant. He put his wallet 
in the pocket of his waistcoat, which he rolled 
up and placed under the pillow. Upon wa- 
king in the morning he found his wallet gone. 
The only evidence bearing upon the loss was 
that the wallet was there when he went to 
sleep and gone when he awoke in the morn- 
ing. ‘The referee who decided the case held 
that the above facts did not establish negli- 
gence on the part of the company. ‘‘While 
it may be conceded that these sleeping car 
companies owe greater duties to their cus- 
tomers than ordinary railroad carriers of pas- 
sengers, still they can only be held liable for 
property lost while under the cortrol of the 
passenger upon proof of some fault or neg- 
ligence on their part; and from the mere fact 
of such loss, unaccompanied by any other 
proof, no presumption of negligence arises.’’ 


516 B. Monroe, 240. 
62 Duer, 335. 
7 67 How. Pr. Rep. 154. 
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Blum y. Southern Pullman Palace Car Co.® 
In this case it appeared that upon the 
night in question, both the conductor 
and porter were asleep in the rear end of 
the car, for two or three hours, leaving the 
front door unlocked, and a brakeman sitting 
in the front end of the car. ‘The court 
charged the jury that it was the duty of the 
company to keep a watch during the night to 
see that no unauthorized persons intruded 
themselves into the car, and to take reasona- 
ble care to prevent thefts by the occupants, 
and that if they believed that the loss was 
occasioned by the negligence of the defend- 
ant in this particular, and that the plaintiff 
himself was guilty of no- negligence, they 
were to find for the plaintiff. Pullman v. 
Gardner.’ 

In this case it appeared that by a regula- 
tion of the company, a watchman was sta- 
tioned at the end of the aisle during the 
night where he could see the whole length of 
the car. The conductor departed from the 
train at three o’clock a. m., leaving the col- 
ored porter on guard. There was evidence 
that the porter was away from his post for a 
time in another compartment blacking boots. 
The court charged: ‘‘If he went out of that 
aisle even for a very few minutes, and during 
that time this robbery occurred, and the jury 
believes that if he had been in his place of 
observation it would not, and could not, have 
occurred without detection, the company is 
liable, because he failed to do his duty to 
that extent that it allowed this robbery to 
be done.’’ Held, on appeal, correct. 

It being established that sleeping car com- 
panies are liable for negligence, the next 
question is as to the measure of that liability. 
It would be unjust and unfair to hold the 
company responsible for all property taken 
into its cars, no matter how great the value. 
Its duty in regard to property is only an in- 
cident of the service it performs as a regular 
business. It owes a duty in regard to cer- 
tain property because that is necessary to the 
proper enjoyment of its primary service. 
But it is not necessary to the ordinary con- 
venience and comfort of a person who enters 
a car for the purpose of sleeping, to carry 
with him large sums of money or very valua- 


81 Flip, 500, 
® Pullman v. Gardner, 18 Cent. L. J. 14. 





ble baggage. Besides, as the company does 
not have the custody of the property, it 
would have no protection against dishonesty. 
A person might produce evidence that he had 
a fortune with him, and the company would 
be athis mercy. The general principle is 
the same as applies to common carriers of 
passengers in case of loss of baggage. There 
can be recovery only for such articles as are 
usually and ordinarily carried in the given 
way under the given circumstances. Of 
course this is different in case of a sleeping 
car, than an ordinary railroad car, but the 
principle is the same. Hence, it has been 
held, that the sleeping car companies are re- 
sponsible for only such property as the pas- 
senger may reasonably be supposed to carry 
about his person. The liability extends to 
his clothing and personal ornaments, the 
small articles of baggage usually carried in 
the hand, and a reasonable sum of money for 
traveling expenses.!” 

The case of Pullman Palace Car Co. v. 
Gardner, just cited holds that interest from 
the time of the robbery should be included. 

When the company sells the use of a berth 
it enters into a contract with the purchaser the 
terms of which are not expressed, but which 
are left to implication. It may be expected 
that differences will arise, therefor, calling for 
judicial decisions. As yet, the terms of the 
contract have not been accurately defined, 
but the points which have been decided indi- 
cate, in a general way, the point of view 
from which the matter will be judged. 

From the position taken as already stated 
that the company is nota carrier and does 
not contract to carry, it follows that in case 
of delay of the train, for which the sleeping 
car company is in no way at fault, it incurs 
no liability." There is a breach of duty of 
the railroad company, perhaps, but not of the 
sleeping car company. And yet in selling 
tickets between certain points, it seems that 
it obligates itself to perform its service in 
much the same manner that a railroad com- 
pany in the same ¢ase obligates itself to per- 
form its service. In the case of Pullman 


10 Blum vy. Southern Pullman Palace Car Co., 1 Flip. 
500; Pullman Palace Car Co. v. Gardner, 18 Cent. L. 
J. 14. 

11 Pullman Palace Car Co. v. Taylor, 65 Ind. 153; 
Pfaelzer v. Pullman Palace Car Co., 4 Weekly Notes, 
240, 
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Palace Car Co. v. Taylor, which will be next 
considered, the court quotes from the deci- 
sion in the case of Simms v. Pullman South- 
ern Car Co., decided in the United States 
Circuit Court for the district of Louisiana, 
not reported, where it was held that in sell- 
ing a ticket the company obligated itself: 
Ist. To have throughout the entire line suit- 
able cars to allow an uninterrupted transit. 
2nd. To provide such connections as, accord- 
ing to the regular trains, would permit a con- 
tinuous transit. 3rd. That the roads were 
so situated and managed as would admit of 
a continuous passage. 4th. That they would 
furnish proper attendance, and so stop as to 
allow passengers to take their meals. 

Pullman Palace Car Company v. Taylor,” 
was a case where a passenger purchased a 
ticket of the company, and became entitled 
to a certain berth in a certain car. Before 
arriving at his destination, such car was re- 
moved from the train by the company, and a 
different berth in a different car was offered 
the passenger, which he refused, and sued 
for breach of the contract. Held, that he 
was entitled to a continuous passage on such 
berth on such car, or an equally desirable 
berth on an equally safe, convenient and 
comfortable sleeping car. 


A fact of general application in determin- 
ing the duties of sleeping car companies, is 
the public nature of the employment. The 
subject was considered with this fact in view 
in Nevin v. Pullman Palace Car Co.” In 
this case the plaintiff engaged a berth on a 
car of the defendant. He temporarily left 
the car, and was then locked out by the con- 
ductor, and refused re-admission. The com- 
pany was held liable, the court saying that 
case was the proper action as well as assump- 
sit. The court, in the discussion, compares 
the occupation of the sleeping car company 
with that of the common carrier, innkeeper, 
etc., with regard to the public nature of the em- 
ployment, and the duties following from that 
fact. It is said that the company must treat 
all persons with fairness, and without unjust 
discrimination. When there are berths not 


12 Pullman Palace Car Co. v. Taylor, 65 Ind. 153; see 
Bliss v. Pullman Palace Car Co., 16 Chicago Legal 
News, 338. 

13 Nevin v. Pullman Palace Car Co., 106 Ill. 222; see 
also dissenting opinion in Welch v. Pullman Palace 
Car Co., 1 Sheldon, 457. 





engaged, it is the duty of the company, upon 
the payment or tender of the customary 
price, to furnish them to applicants when 
properly called for by unobjectionable per- 
sons. The patron, when he is assigned a 
berth, impliedly agrees to conduct himself in 
a quiet and orderly manner, to take due and 
proper care of the berths while in his posses- 
sion, and surrender the same at the end of 
his journey in as good condition as when as- 
signed to him, necessary wear excepted. 
The company impliedly agrees that it will 
use ordinary and proper means to preserve 
order and decorum in the sleeper during the 
journey, and especially during sleeping 
hours, and that it will furnish such conve- 
niences as are usually found in like sleepers, 
and are necessary to the health and comfort 
of passengers, and also, that it will permit 
the plaintiff to quietly and peaceably occupy 
the berth engaged by him during the jour- 
ney. 

The principal business is that of transport- 
ation, and the service performed by the 
sleeping car companies is a mere incident. 
And the fact that sleeping cars are operated 
by distinct companies does not, it seems, re- 
lieve the railroad company of the duty of 
seeing that its entire train is managed in a 
careful manner. In a certain sense, sleeping 
car companies are the agents of the railroad 
companies. And so it has been held that a 
railroad company, to whose train a sleeping 
car is attached, is liable for any negligence 
or misconduct of the agent of the sleeping- 
car company, at least, if there is no notice of 
the separation of the two employments." 

And on the same principle it has been held 
that if there are no seats in the ordinary cars, 
a passenger may take a scat ina parlor or 
sleeping car temporarily, without paying ex- 
tra compensation, and if ejected the railroad 
company is liable.” K. K. Knapp. 

Chicago, Ill. 


14 Railroad Co. v. Walrath. 38 Ohio St. 461. [This 
decision of the Supreme Court affirms the decision of 
the District Court (7 Am. L. Rec. 555) which affirms 
the decision of the Superior Court of Cincinnati.] 
Thorp v. N. Y. C. & H. R. R. Co., 76 N. Y. 402; Kins- 
ley v. Lake Shore & Mich. Southern R. R. Co., 125 
Mass. 54; Pennsylvania Co. vy. Ray, 102 U.S. 451. 

15 Thorp v. N. Y. C. & H. R. R. Co., 76 N. Y. 402. 
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RETENTION OF POSSESSION BY DO- 
NOR OF CHATTELS. 





If the mind of any legal reader of ‘‘Dom- 
bey and Son’’ has been haunted by a doubt, 
as to whether Walter could have maintained 
in point of law that old Solomon Gills had 
made an effectual gift to him of that bottle 
of the wonderful Madeira which the uncle 
still continued to hoard up for his nephew’s 
future delectation, the doubt, unrelieved by 
many years of anxious cogitations, will be 
removed by this month’s Law Journal reports. 
In re Ridgway, ex parte Ridgway, settles the 
question. Tom Ridgway and Alice, his sis- 
ter, besought the Court of Bankruptcy to 
restrain the trustee in bankruptcy of their 
father, Colonel Ridgway, from selling certain 
pipes of port wine, two to-wit, and to com- 
pel delivery thereof to Tom and Alice afore- 
said. It happened that at the time of the 
gallant colonel’s bankruptcy the ‘‘old crust- 
ed’’ lay reposing inthe cellars at Sheplegh 
Court, his private residence, where with him 
his children dwelt. Retention of possession 
by donor, cried the stern trustee, and seized 
the good old port. Thus it was, for Tom 
and Alice, saying that it was theirs, had 
claimed title under an alleged gift thereof 
from their father. But, over and over again, 
we have the text-writers laying it down, with- 
out demur or qualification, that no property 
in a chattel personal passes by a parol gift, 
when there is no delivery of possession. And 
for this position, no doubt, there is formida- 
ble authority to be found in Irons y. Small- 
piece,! Shower v. Pilck,? and Bourne v. Fos- 
brooke.* But, it should be better remem- 
bered that the principle so laid down has been 
disapproved of by Baron Parke in Ward vy. 
Audland,* by Mr. Justice Crompton in Win- 
ter v. Winter,® and by Baron Pollock in Win- 
ter v. Winter. And now, too, we have Mr. 
Justice Cave declaring, ‘‘I am of opinion that 
it is going too far to say that retention of pos- 
session by the donor is conclusive proof that 
there is no immediate present gift, although, 
undoubtedly, unless explained, or its effect 


12 B. & Ald. 551. 

24 Exch., 478. 

318 C. B. (N. S.) 515. 
416M. & W., 862. 
54L. T. (N. S.) 639. 
#31 W. R., 578. 





destroyed by other circumstances, itis strong 
evidence against the existence of such an in- 
tention.’’ When so he had said,Tom and 
Alice mentally devoted the best bottle in the 
bins to the health of the learned judge. But in 
the lees of his judgment there was bitterness, 
and as Tom, altering the metaphor, after- 
wards remarked, they were yet to experience 
a slip between the cup and the lip. 

For the ‘‘other circumstances’’ referred to 
by Cave, J., were merely such from which an 
intention of making an immediate present 
gift might reasonably be inferred ; nor would 
circumstances from which an intention of 
making a future gift might reasonably be in- 
ferred be sufficient. In other words,it should 
be made to appear that what was given ceased, 
thereupon, to be the donor’s and became the 
property of the donees, and it would not be 
enough, as he expressly observed, to prove 
circumstances from which the proper infer- 
ence would be that the donor intended to 
make a gift in the future, but so that until 
something future was done to complete the 
gift he should retain control over the subject- 
matter intended to be given. And although 
in the family and among their friends the 
wine enjoyed the reputation that it was Tom’s 
and Alice’s, that proved very little, for such 
a reputation would arise from an expression 
of intention by the donor equally whether to 
give at once or at some future time. 

The crucial circumstances, however, can- 
not be better told than in the terms in which 
the decision upon them was itself pronounced. 
Said Cave, J.:—‘‘As to Tom’s wine: Eight- 
een or twenty years ago, soon after Tom’s 
birth, Colonel Ridgway determined to lay 
down a pipe of port, and told the family and 
his friends it was for Tom. It was, however, 
placed in the colonel’s cellar, and remained 
in his possession, and occasionally a bottle of 
it was tried to test its condition. The bulk 
has not been drunk, and is not yet ready to 
drink. Itis suggested that the wine became 
Tom’s when it was first laid down—and in- 
deed it is clear that unless there was a gift 
then, nothing has been done since to amount 
to one. I think, however, that the circum- 
stances point to an intention to give in the 
future, rather than toa present gift. The 
wine was useless to the child while he re- 
mained such, and he must at the time have 
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been quite unconscious of any gift and 
quite incapable of exercising any acts 
of ownership. Was it intended that when 
the boy got to sixteen or seventeen he should 
be free to drink it at his pleasure, or to ex- 
change it for a gun, for instance, or a horse? 
I cannot think that anything of the kind was 
intended. In my opinion Colonel Ridgway 
had formed the intention of giving it to his 
son at some future time without fixing in his 
own mind when that time should arrive, and 
had determined in the meantime to retain the 
control over it and the power of dealing with 
it as circumstances might require. As to 
Alice’s wine: Having expressed his intention 
of giving Tom a pipe of port, Colonel Ridg- 
way seems to have thought it only fair to his 
eldest daughter that she also should have 
some wine, and he expressed his intention of 
giving her certain wine in his cellar which was 
then in particular bins. His original inten- 
tion was, as he says, to give the wine to Alice 
and Jane jointly, but he only expressed the 
intention of giving the wine to Alice ; and so, 
contrary to his real intention, the wine ac- 
quired among his family and friends the re- 
putation of being Alice’s, and not Alice’s 
and Jane’s. Beyond the expression of in- 
tention nothing was done to change the prop- 
erty. The wine remained in Colonel Ridg- 
way’s cellar and under his control ; and though 
it was once moved, yet that was not done with 
any reference to the gift, but simply for the 
more convenient arranging of the wine in 
Colonel Ridgway’s cellar. The wine is still im- 
mature, and only a small part of it has been 
consumed— consumed by Colonel Ridgway 
and his friends, for the young lady does not 
drink port. Here, again, if there was any 
present immediate gift, it was made when 
Colonel Ridgway expressed the intention of 
giving it, and when Alice was a child, for 
nothing has been done since in any way to 
carry out the intention or to complete the 
gift if it was then imperfect. I feel myself 
compelled to come to the same conclusion in 
this case as in the case of Tom’s pipe, and 
for the same reasons. If Alice had married 
I think Colonel Ridgway would have com- 
pleted the gift by sending the wine to her; 
but I think that both his and her understand- 
ing of the so-called gift was that she was 
not, without some future consent on his part, 
to be at liberty to sell it or give it away, but 





that so long as she remained a member of his 
household the wine as it matured was to be 
consumed by the family in the ordinary way.”’ 
In his judgment, accordingly, there never 
was in either case any intention on the part 
of Colonel Ridgway of making an immediate 
gift. There was no present present, and poor 
Tom and Alice had to pay the costs.—Jrish 
Law Times. 


BANKER AND AUCTIONEER- 
CUSTOMER. 





The case of Martin v. Rocke, Eyton & Co., 
decided by Mr. Justice North last week, has 
given rise to a good deal of comment. The 
conclusion to which the learned judge thought 
himself compelled to come was shown by his 
comments to be altogether opposed to his 
notions of what was fair or proper in the 
particular case. He is stated, in one report 
of his judgment, to have expressed regret 
that he ‘‘was bound to arrive at a decision in 
favor of the defendants.’’ This being so, it 
would seem to be hardly capable of a doubt 
that the fullest weight would be given to 
everything which told in favor of the plaint- 
iff, and since Mr. Justice North had before 
him evidence and arguments to which we 
have had, as yet, no access, it is somewhat 
hazardous to express a doubt as to the cor- 
rectness of his decision. But judging from 
the careful report which we publish else- 
where, and other reports ef the case which 
we have seen, we are a good deal perplexed 
to know how the learned judge should have 
felt himself compelled to decide in favor of 
the defendants. 

The material facts are very short. An 
auctioneer held a ‘‘Christmas sale of fat 
stock ;’’ received from the purchasers a large 
number of cheques, notes, and coin in pay- 
ment for their purchases, and paid the ag- 
gregate amount, £2,229, into his private 
account at abank. Mr. Justice North con- 
sidered that ‘‘there was no doubt that the 
bank knew that the cheques so paid in repre- 
sented the proceeds of the sale.’’ The bank- 
ers, nevertheless, appropriated the amount 
so paid in, in part satisfaction of a sum due 
to them by the auctioneer, in respect of an 
overdraft on his private account, and the 





el 





Vou. 22.] 


THE CENTRAL LAW JOURNAL. 59 








learned judge held that they were entitled to 
do so. 

Now, the rights as between the vendors of 
the stock and the auctioneer were perfectly 
clear. The auctioneer was an agent of the 
vendors to receive the purchase-money, and 
since Jn re Hallett’s Estate,! it has been set- 
tled that if money held bya person ina 
fiduciary character, though not as trustee, 
has been paid by him into his account at his 
banker’s, the person for whom he held the 
money can follow it. ‘‘Supposing,’’ said the 
late Master of the Rolls in that case, ‘‘the 
moneys were simply mixed with other moneys 
of the trustee (using the term in its full sense 
as including every person ina fiduciary rela- 
tion), does it make any difference, according 
to the modern doctrine of equity? I say 
none. It would be very remarkable if it were 
to do so. Supposing the trust-money was 
1,000 sovereigns, and the trustee put them 
into a bag, and, by mistake or accident or 
otherwise, dropped a sovereign of his own 
into the bag. Could anybody suppose that a 
judge in equity would find any difficulty in 
saying that the cestui que trust has a right to 
take 1,000 sovereigns out of that bank? I do 
not like to call it a charge of 1,000 sovereigns 
on the 1,001 sovereigns, but that is the effect 
of it. I have no doubt of it. It would make 
no difference if, instead of one sovereign, it 
was another 1,000 sovereigns; but if instead 
of putting it into his bag, he carries the bag 
to his bankers, what then? According to 
law the bankers are his debtors for the total 
amount; but if you lend the trust-money to 
a third person you can follow it. If, in the 
case supposed, the trustee had lent the £1,000 
to a man without security, you could follow 
the debt, and take it from the debtor. If he 
lent it on a promissory note, you could take 
the promissory note; or the bond, if it were 
a bond. If, instead of lending the whole 
amount in one sum simply, he had added a 
sovereign, or had added £500 of his own to 
the £1,000, the only difference is this, that, 
instead of taking the bond or the promissory 
note, the cestui que trust would have a charge 
for the amount of the trust-money on the 
bond or promissory note. So it would he on 
the simple contract debt—that is, if the debt 
were of such a nature as that, between the 


1 Knatchbull v. Hallett, L. R. 13 Ch. D. 696. 





creditor and the debtor, you could not sever 
the debt into two, so as to show what part 
was trust-money, then the cestui que trust 
would have aright toa charge upon the 
whole.’’ The result of this is that, although 
the money paid into the bank by the auc- 
tioneer consisted partly of money to which he 
was entitled as commission on the sales, and 
partly of money which he held as agent for 
the vendors, yet, as between the vendors and 
the auctioneer, each of the vendors was en- 
titled to a charge on the whole sum paid in 
to the bank for the net amount of his pur- 
chase-money. 

But the question as between the vendors 
and the bankers rests on a different footing. 
If the bankers had no notice that the money 
was held by the auctioneer in a fiduciary 
capacity, the rights of the vendors against 
the bankers were neither more nor less than 
the rights of the auctioneer against the bank- 
ers. The bankers had the right, as -against 
the auctioneer, to appropriate the sum paid 
in towards discharging the auctioneer’s over- 
draft, and the bankers would have the same 
right as against the vendors. If, on the other 
hand, the bankers had notice that the sum 
paid in was held by the auctioneer in a fidu- 
ciary capacity, we venture to think that such 
notice, although by itself inefficacious to fix 
them with liability for honoring the checks 
drawn by the customerin respect of the 
money paid in, would prevent them from 
appropriating such sum towards payment of 
the auctioneer’s overdraft. According to 
Lord Westbury in Gray v. Johnston,’ a bank- 
er who receives payment of an overdraft due 
by a trustee, out of funds which the banker 
knows to be trust funds, becomes particeps 
criminis in the breach of trust, and account- 
able accordingly.* We should have thought 
that, a fortiori, the banker cannot of his own 
motion, and without the consent of the 
trustee, help himself to funds which he knows 
to be trust funds. And the case of Ex parte 
Kingston * seems to us to be an authority di- 
rectly in point to show that he cannot. But 
the tenor of a part of the judgment of Mr. 
Justice North appears to be that, in order to 
render the banker accountable for money, 


2L. R. 3 H. L. at p. 14. 
3 See also Pannell v. Hurley, 2 Coll. 241. 
419 W. R. 910, L. R. 6 Ch. 632. 
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which, knowing it to be trust money, he has 
appropriated for his own benefit, he must 
have notice of a breach of trust by his cus- 
tomer. The auctioneer, Mr. Justice North 
says, intended to account to the vendors for 
the net purchase-money ; he was justified in 
paying it into the bank; there was, therefore, 
no breach of duty by the auctioneer, and the 
relation between him and the bank was sim- 
ply that of debtor and creditor. This was 
doubtless so as regards the question of the 
liability of the bank for honoring any checks 
which might have been drawn by the auc- 
tioneer in respect of the money paid in. In 
order to render the bankers liable in that re- 
spect it would have been necessary to show, 
first, that misapplication was intended by the 
customer, and, next, that the bankers were 
privy to the intent to make such misapplica- 
tion.» But we venture to submit that the 
question before the court in the recent case 
was a wholly different one ; it was not a ques- 
tion of the bankers being privy to a misap- 
plication of trust-money for the benefit of 
their customers, but of themselves misap- 
plying trust money for their own benefit. 

We venture to think that the question in 
the recent case turned entirely upon whether 
the bankers had or had not notice that the 
moneys paid in by the auctioneer were held 
by him as agent for the purchasers. And 
we confess we are puzzled with the way in 
which the learned judge is repurted to have 
dealt with this question of notice. He is re- 
ported to have said, first, that ‘‘there was no 
doubt that the bank knew that the checks 
paid in represented the proceeds of the 
sale; but he subsequently added that ‘‘the 
bank had no means of knowing the propor- 
tion which consisted of commission and that 
which represented purchase-money.’’ But, 
supposing that the bank knew that some part 
of the money paid in by the auctioneer was 
held by him as agent for the vendors, ought 
not this to prevent them from appropriating 
the whole sum for their own benefit ?—Solic- 
itor’s Journal. 


5 Gray v. Johnston, L. R. 3 H. L. 1. 








NEGLIGENCE OF SOLICITORS. 





Marks v. Rae, reported in our issue of the 
21st November, p. 48, as to which the Lord 
Chief Justice remarked that a more ground- 
less action he had never seen brought into 
court, is worthy of note as containing a review 
of the leading authorities upon negligence by 
solicitors. Lord Coleridge, in summing up, 
remarked that any special professional man, 
or expert—as a doctor, lawyer, or engineer 
—undertook with those who employed him 
to discharge whatever duties he had been 
specially retained for with all the competent 
care, skill, and diligence that could be rea- 
sonably expected of him under the circum- 
stances of each particular case; but that this 
was all he was bound to do; and, though the 
result was failure, no action for negligence 
would lie against him. That such an action 
should lie, he must have been guilty of some 
gross breach of duty. Lord Brougham, in 
Purvis v. Landell,! observed: ‘‘It is the very 
essence of this kind of action that it depends, 
not upon the party having received, if I may 
so express it in common parlance, bad law 
from the solicitor, nor upon the solicitor or 
attorney having taken upon himself to advise 
him, and having given erroneous advice, ad- 
vice which the result proved to be wrong, and 
in consequence of which the parties suing un- 
der that mistake were deprived and disap- 
pointed of receiving a benefit. But it is of 
the very essence of this action that there 
should be negligence of a gross description. 
which we.call crassa negligentia, that the man 
who has undertaken to perform the duty of 
an attorney or ofa surgeon, or an apothecary 
should have undertaken to perform a duty 
professionally for which he was very ill qual- 
ified, or if not ill qualified to discharge it, 
which he had so negligently discharged as to 
damnify his employer, or deprive him of the 
benefit which he had a right to expect from 
the service.’’ After referring to the judg- 
ment of Lord Mansfield in Pitt v. Yalden,? 
and of Lord Ellenborough, in Blaikie v. 
Chandless,® the Lord Chief Justice quoted 
with approval the dictum of Lord Campbell 
in Purvis y. Landell.* ‘‘The professional ad- 


112 Cl. & Fin. at p. 98. 
24 Burr. 2060. 

33 Camp. 17. 
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viser has never been supposed to guarantee 
the soundness of his advice. I am sure I 
should have been sorry when I had the hon- 
or of practising at the bar of England, if 
barristers had been liable to such a responsi- 
bility. ‘Though I was tolerably cautious in 
giving opinions, I have no doubt that I have 
frequently given erroneous opinions. Against 
the barrister in England and the advocate in 
Scotland, luckily, no action can be maintained. 
But against the attorney, the professional ad- 
viser, or the procurator, an action may be 
maintained. Butit is only if he has been 
guilty of gross negligence; because it would 
be monstrous to say that he is responsible for 
even falling into what must be considered a 
mistake.’’ And Lord Lyndhurst, in the same 
case, remarked that where such an action was 
brought against a solicitor, he was liable 
merely where he had shown a ‘‘want of rea- 
sonable skill,’’and where he had been ‘‘guilty 
of gross negligence,’’ or in case of a ‘‘breach 
of duty.’’ If the principles thus laid down 
were better known to the public, probably 
less would be heard of actions for negligence 
against solicitors, or, what is more frequent, 
counter-claims to attempt to avoid payment 
for services rendered—proceedings mostly 
frivolous, engendered of disappointment or 
impecuniosity, but troublesome and harassing 
enough for the time to practitioners who have 
anything to lose.—Law Times (London). 








OBLIGATIONS DE BONIS TESTATORIS AND 
DE BONIS PROPRIIS. 





JENKINS v. WOOD. 





Supreme Judicral Court of Massachusetts, Decem- 
ber, 1885. 


_ EXECUTORS AND ADMINISTRATORS. [Penal Bond] 
— When Creates a Liability de Bonis Testatoris only. 
—An executor gave a bond conditioned to pay all debts 
due from the deceased and the legacies provided in the 
will, and took the entire estate. He published notice 
of his appointment, but filed no inventory, or account, 
or suggestion of insolvency; nor were any proceedings 
subsequent to his appointment had in the probate 
court. Itis Aeld that an action will not lie to charge 
him personally on the bond. 


This was an action of contract upon a judgment 
against the defendant as executor of the will of 
Abigail Barker. At the trial it appeared that 
Abigail Barker died in August, 1877, leaving a 
will in which the defendant was named executor, 





and, after a trifling legacy of five dollars to 
another person, residuary legatee. The will was 
duly proved, the defendant was appointed execu- 
tor and gave a bond in the penal sum of five hun- 
dred -dollars, conditioned to pay all debts due 
from the deceased and the legacies provided in 
the will, and took the entire estate. The defend- 
ant duly published notice of his appointment, and 
no further proceedings were had in the probate 
court; the defendant filing no inventory, and no 
account, nor ever representing the estate as insol- 
yent. 

The estate of the said Abigail Barker at her de- 
cease consisted of certain land in Boxford, and 
bank stocks. The court ordered a judgment for 
the defendant, and the plaintiff alleged exceptions. 

W WS. Knox, for the plaintiff; D. and C. and C. 
G. Saunders for the defendant. 

ALLEN, J., delivered the opinion of the court: 

It having been decided that the special statute 
of limitations is a bar to the action on the judg- 
ment against the executor, the plaintiff now at- 
tempts to hold the defendant personally as the 
judgment debtor. It is argued that the bond giv- 
en by the defendant to pay debts and legacies, 
implies a promise to pay debts and legacies, and 
rendered the defendant liable for them as debtor. 
But this is inconsistent with the liability of the 
defendant as executor. ‘hat he is so liable, and 
that the -bond is collateral to that liability to se- 
cure its enforcement, is too obvious and well set- 
tled to be questioned. See Jones vy. Richardson, 
5 Met. 247; Colwell v. Alger, 5 Gray, 67; Holden 
yv. Fletcher, 6 Cush. 235; National Bank of Troy 
v. Stanton, 116 Mass. 435: Jenkins v. Wood, 134 
Mass. 115. 

The debt was one from the testator, and the 
statute prescribes the only mode in which the ex- 
ecutor can be held personally liable for a debt of 
his testator. Pub. Stats., chap. 166, §§ 6-10; 
stat. 1784, chap. 32, § 9, provided in relation to 
the estates of deceased persons, that all writs of 
attachment and execution should run only against 
the goods or estate of the party deceased in the 
hands of executors or administrators, and that 
the proper goods or estate of an executor or ad- 
ministrator should not be attached or taken in ex- 
ecution for the debts or legacies of the testator or 
intestate, but upon a suggestion of waste founded 
upon areturn of the sheriff, that he could not find 
any goods or estate of the testator or intestate, ‘In 
which case a writ commonly called seire facias shall 
be issued out of the clerk’s office of the same court 
against such executor or administrator, which writ 
being duly served and returned, if the executor or 
administrator make default of appearance, or com- 
ing in shall not show cause sufficient to the con- 
trary, execution shall be adjudged and awarded 
against him of his own proper goods and estate to 
the value of such waste where it can be ascer- 
tained; otherwise for the whole sum recovered ; 
and for want of goods or estate, against the body 
of such executor or administrator.*’ The re-en- 
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actments of this statute down to the public stat- 
utes, though dividing it into separate sections and 
changing the phraseology, have not changed its 
meaning. This excludes the anomalous action of 
debt in a judgment against an executor or admin- 
istrator in a suggestion of waste, which was sus- 
tained in England but never adopted in this State. 
See Wheatley v. Lane, 1 Wms. Saunders, 216; 3 
Wms. Executors, 1983, et seq. 

The mode prescribed by the statute is the only 
mode in which an execution on a judgment against 
an executor, for a debt of his testator, can be is- 
sued against the executor personally. 
be evidence of waste to charge, under its provi- 
sions, an executor who has given bond to pay 
debts and legacies, is a question which does not 
arise in the case before us, and which we have not 
considered. 

Judgment for defendant. 


Nore.—It is purposed in this note to review the au- 
thorities on the subject of an administrator’s or exec- 
utor’s liability on contracts made by him inthe man- 
agement of his trust; and to determine, as near as 
may be, from such examination, just what contracts 
are enforcible de bonis testatoris, and what are en- 
forcible de bonis propriis. 

An administrator or executor occupies, with regard 
to his contractual obligations, a relation in many res- 
pects similar to that of an agent; and yet he is not 
strictly an agent, for he occupies also the position of a 
trustee.! Itseems to have been supposed, until a 
comparatively late period,” says Judge Redfield, *‘that 
whenever the personal representative was sued upon 
any promise or contract made after the decease of the 
testator or intestate, that the defendant, if liable, 
would be held in his personal capacity, and the judg- 
ment be de bonis propriis.’”? 

But if this ever was the law, it is no longer so, as 
thus stated without qualification; for the liability of 
executors or administrators is now to be determined, 
in the main, by the rules and principles applicable to 
ordinary cases of agency, and they are not personally 
liable in all case.3 As representatives of the deceased, 
executors and administrators are answerable general- 
ly, for all his debts, covenants and contracts to the ex- 
tent of the assets of the estate, but a judgment in any 
- case should be de bonis testatoris, and not de 

onis propriis.4 There are several ways, however, in 
which an executor or administrator may make himself 
personally liable, so that a judgment against him may 
be enforced de bonis propriis. Thus it often happens 
that deeds made by executors or administrators con- 
veying the real estate belonging to their trust, contain 
covenants of title or general warranty, and in such 
cases the general rule is well settled that, as such cov- 

” 


1 See opinion of Sewall, J., in the leading case of Sum- 
ner v. Wiliams, 8 Mass., 162; s.c.5 Am. Dec. 83, 86. Also 
Ferrin v. Myrick, 41 N. Y., 315, 319; Carter v. Bank, 71 
Me., 448; 8. C. 36 Am. Rep., 338, 339. . 

23 Redf. Wills, *313, 341, citing Trewinian v. Howell, 
Cro. Eliz. 91; Hawkes v. Saunders. 1 Cowp. 289; Jennings 
v. Newman, 4 T. R. 347. 

3 Day v. Brown, 2 Ohio, 347; Manifee v. Morrisons, Exr. 
1 Dana, 208; Dowse v. Coxe,3 Bing, 20; Powell v. Gra- 
ham, 7 Taunt. 580; Thayer v. Wendell, 1 Gall. 37. 

4 Toller’s Law of Executors, 458, 462; Tidd's Pr. B. R. 


941; 9 Co. 88 6; 3 Bac. Abr. 9; Howse v. Webster, Yelv.. 


103; 1 Addison Cont. § 451; Ferrin v. Myrick, 41 N. Y. 315, 
opin. 322. 


What will 





enants cannot bind the estate 5they will be construed as 
personal covenants, binding the administrator or exec- 
utor individually. 

This is in accordance with the well-known rule that 
an agent who makes a contract under seal not binding 
upon his principal because unauthorized, is personal- 
ly liable to one who has so contracted with him in good 
faith.7 

So the doctrine of descriptio persone applies in the 
case of an administrator or executor, as in ordinary 
cases of agency, and where he signs a bill or note in 
his own name and merely adds to his name the word 
“executor,” or “administrator,” the addition will be 
considered mere descriptio persone, and the signer 
held personally liable.8 And this has been held even 
where the note was as follows: “‘As executors to the 
late ——, we promise to pay,” ete. Signed, ‘‘J. M.” 
and “P. B.” “Executors,’? although Dallas, C. J., 
suggested that this liability might have been limited 
by adding the words, “out of the estate of ——,” to the 
words, “as executors.” In order to escape personal 
liability, it seems that the executor or admifistrator 
must, at least, use such terms as make it very clear 
that this note is not made in his individual capacity.U 
So where an executor or administrator employs an at- 
torney at law to aid him in the settlement of his de- 
cedent’s estate, he will, at least in the absence of any 
special agreement by the attorney to look to the estate 
for payment, be personally liable for the value of such 
services.!2 But it seems that where such services are 
necessary for the good of the estate, and the adminis- 
trator has authority to employ an dttorney, the estate 
itself may be held liable.13 Administrators and exec- 
utors have'also been held personally liable on awards 
where they have by agreement with the heirs or oth- 
ers for a consideration accruing after the death of the 
testator or intestate, referred matters connected with 
the settlement of the estate to arbitrators.'4 

It is likewise held that an administrator or executor 
is personally liable on his contract or express promise 
to pay the funeral expenses of the deceased.) And it 
is even said that the law implies a promise on the part 
of the personal representative, in the absence of an 
express contract, to pay all burial expenses, or remu- 


5 Lockwood v. Gibson, 12 Ohio St. 526; Mason v, Ham 
36 Me. 573; Worthy v. Johnson,8 Ga., 236; Mabie v. Mat- 
teson, 17 Wis., 1l. 

6 Allen v. Say,ward, 5 Greenleaf, (Me.), 227; 8. Cc.17 Am. 
Dec. 221; Mitchell v. Hazen, 4 Conn. 495; s.c. 10 Am. Dec. 
169; Mason v. Caldwell, 5 Gilan (Ill.), 196; s. c. 48 Am. 
Dec. 330; Sumner v. Williams, 8 Mass. 162; 8s. c. 5 Am. 
Dec. 83; Magee v. Mellon, 23 Miss. 586. 

7 Baltzen v. Nicolay, 53 N. Y. 467; Big. Lead. Cas. on 
Torts, 22, and authorities cited. Also, Appleton v. Binks, 
5 East. 148; Duval v. Craig, 2 Wheat. 45; Thacher v. 
Dinsmore, 5 Mass. 299; Aven v. Beckom, 11 Ga. 1. 

8 Studebaker Manuf. Co. v. Montgomery, 74 Mo. 101; 
Rittenhouse v. Ammerman, 64 Mo. 197; S. C. 27 Am. Rep. 
215; Tasey v. Church, 4 W. & S. 346. And see leading ar- 
ticle on “Doctrine of Descriptio Persone,” 16 Cent. L. 
J. 342. 

9 Childs v. Monius, 2 Brod. & Bing, 460. 

10 See Ewell’s Evans on Agency, *191. 

ll Davis v. French, 20 Me. 23; 8. Cc. 37 
Cornthwaite v. First Nat. Bank, 57 Ind. 
Coleman. 7 Gratt. 300; s. c.56 Am. Dec. 112. 

12 Mygatt v. Wilcox, 45 N. Y. 306; s. c. 6 Am. Rep. 90: 
Bowman v. Tallman, 2 Rob. (N. Y.), 385; Long v. Rod- 
man, 58 Ind., 583; Barker v. Kunkel, 10 Il). App. 407. 

13 Long v. Rodman, 58 Ind. 58; Nave v. Salmon, Admr. 
51 Ind. 159. But see Wait v. Holt, 48 N. H. 467. 

14 Powers v. Douglas, 53 Vt. 471; 8. Cc. 38 Am. Rep. 699; 
Holderbaugh v. Turpin, 15 Ind. 84; Barry v. Rush, 1 T. 
R. 691; Pearson v. Henry, 5 T. R. 6. 

15 Ferrin v. Myrick, 41 N. Y. 315, And see Gregory v. 
Hooker, 1 Hawks (S. C.), 394; 8. c. 9 Am. Dec. 646, 


Am. Dec. 36; 
268; Snead v. 
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nerate one who has incurred them;!6 but the better 
rule certainly is, at least so far as the reason of the 
thing is concerned, that this liability does not extend 
beyond the amount of the assets under the control of 
the administrator or executor.” It would seem high- 
ly unjust to make an executor or administrator per- 
sonally liable in spite of himself, and this seems to be 
the view taken by the authorities last cited, which 
hold that he should have notice in such case while 
there are assets out of which the claim can be paid. 

In general, however, executors and administrators 
are liable personally for articles purchased or contracts 
made by them, although for the benefit of the estate, 
at least to the extent of the assets in their hands.}5 

In order that any contract should be binding upon 
the personal representative, it must be founded upon 
some valid consideration, or he must have assets in his 
hands sufficient to meet the obligation.!9 It is not 
every case in which an administrator will be held per- 
sonally liable. Thus in an action on an account stated, 
of matters between a creditor and the deceased, made 
by the creditor and personal representative, there can 
be no personal judgment against the latter.2° So where 
the decedent had agreed that an arbitration, if not 
complete at his death, should be made and bind his 
estate thereafter, it was held that no judgment de bo- 
nis propriis could be taken against the administrator, 
who had promised to pay it.2!. And it has also been 
held that a supersedeas bond binds the administrator 
and his sureties to pay the damages and costs of ap- 
peal out of the assets of the estate, but does not bind 
them personally.22 

The general rule, on this subject, as deduced from 
the authorities, seems to be, that if an executor or ad- 
ministrator promises in writing, or makes a contract 
good under the statute of frauds, that, in considera- 
tion of having assets, or upon any valid consideration 
accruing subsequent to the death of the testator or in- 
testate, he will pay a particular debt, existing against 
the estate or incurred by him in the settlement there- 
of, he will be held liable thereon in his individual ca- 
pacity, and the judgment against him will be de bonis 
propriis.3 W. F. ELLIoTT. 

Indianapolis, Ind. 


16 Patterson v. Patterson, 59 N. Y. 574; 8. Cc. 17 Am. Rep. 


17 Gregory v. Hooker, 1 Hawks (N. C.), 394; 8. c. 9 Am. 
Dec. 646, and note 653; Hapgood v. Houghton’s Ex’r. 10 
Pick. 154; Ward v. Jones, Busb. 127; Ashton v. Shuman, 
Holt. 309. 

18 Harding v. Evans, 3 Port. (Ala.), 221; 8. Cc. 29 Am. 
Dec. 255; McEldery v. McKenzie, 2 Port. 33; 8. C. 27 Am. 
Dec. 643; Merchants’ Nat. Bank v. Weeks, 53 Vt. 115; 8. 
Cc. 38 Am. Rep. 661; Luscomb v. Ballard, 5 Gray, 405; Mc- 
Grath v. Barnes, 13 S. C. 328; 8. C. 36 Am. Rep. 687. 

19See, for a clear statement of the law upon this 
point, the opinion of Willard, C. J. in McGrath v. 
Barnes, 13 S. C. 328; s. C. 36 Am. Rep. 687, 691. 

2 Ashby v. Ashby, 7 B. & C. 444; Fitzhugh’s Ex’r v. 
Fitzhugh, 11 Gratt., 300; 8. c. 62 Am. Dec. 653. 

21 Dowse v. Coxe, 3 Bing. 20; Powell v. Graham, 7 
Taunt. 580. 

2 Fitzpatrick v. Todd, 79 Ky., 524. 

232 Williams Ex’rs. 1647; Holderbaugh v. Turpin, 75 
Ind. 84; Fitzhugh’s Exr. v. Fitzhugh, 11 Gratt. 300; s. C., 
62 Am. Dec. 653; Sanford v. Howard, 29 Ala. 684; 8. C. 68 
Am. Dec. 101; McGrath v. Barnes, 13 S. C. 328; 8. C. 36 Am. 
Rep. 687, 691; Luscomb v. Ballard, 5 Gray. 405; Taylor v. 
Mygatt, 26 Conn. 184; Carter v. Thomas, 3 Ind. 213. And 
see authorities hereinbefore cited. 








FOR VALUE RECEIVED. 





OSBORNE v. BAKER. 





Supreme Court of Minnesota, December 1, 1885. 


STATUTE OF FRauDs [Consideration—Guaranty.] 
—“For Value Received” a Sufficient Expression of 
Consideration.—The words “for value received” in an 
indorsement of guaranty upon a note sufficiently ex- 
press the consideration to satisfy the statute of frauds. 


Appeal from an order of the district court, Yel- 
low Medicine county. 

G. D. Emery, for appellant; John W. Arctander, 
for respondent. 

MITCHELL, J,, delivered the opinion of the 
court: a? 

This action was brought upon defendant’s guar- 
anty of payment of certain promissory notes exe- 
cuted to plaintiffs by one Gunderson. ‘The guar- 
anty which was indorsed on each of the notes was 
as follows: ‘*For value received, I hereby guaran- 
ty the payment of the within note at maturity,”’°— 
and was signed by defendant. 

The evidence offered ‘on the trial, if admitted, 
would have tended to prove that this was an orig- 
inal and not a collateral undertaking, and hence 
not within the statute of frauds. It showed that 
the guaranty was executed in pursuance of a pre- 
vious written agreement between the parties, by 
which defendant, as plaintiff's agent, was, for a 
certain commission, to sell their machinery and 
guaranty its payment of all notes taken by him on 
sales; in substance, a del credere agency. Sucha 
guaranty is an original one entered into in per- 
formance of the guarantor’s own responsibility, 
and in no sense a special promise to pay the debt 
of another, within the meaning of the statute of 
frauds. Nichols v. Allen, 22 Minn. 283; Sheldon 
v. Butler, 24 Minn. 513; Wilson v. Hentges, 29 
Minn. 103; s. c. 12 N. W. Rep. 151; Wolff v. Kop- 
pel, 5 Hill, 458; Couturier v. Hastie, 8 Exch. 56. 
The court, however, excluded the evidence upon 
the ground, as we understand the record, that it 
was not admissible under the pleadings; that the 
guaranty pleaded was a special promise to answer 
for the debt of another; and that the words ‘‘for 
value received,”’ did not express the consideration, 
as required by the statute of frauds. Gen. St. 
1878, c. 41, § 6. 

The conclusion we have reached on this latter 
question renders it unnecessary for us to decide 
whether the court erred in excludi he evidence. 
The statute provides that no action shall be main- 
tained upon any special promise to answer for the 
debt, default, or doings of another, unless such 
agreement, or some note or memorandum thereof, 
expressing the consideration, is in writing and 
subscribed by the party charged therewith. If this 
was a new question, we have not much doubt but 
that we would hold ‘with respondent that the 
words ‘‘for value received,’’ which acknowledge 
the receipt of a eonsideration, do not express the 
consideration. But, we think that, under the au- 








64 THE CENTRAL LAW JOURNAL. 


[No. 3. 








thorities, the question is foreclosed, and is really 
no longer an open one. So far as the question has 
ever been passed upon by the courts of the coun- 
try, it has been invariably held, so far as we can 
ascertain, that the words ‘‘for value received” suf- 
ficiently express the consideration to amount to a 
compliance with the requirements of the statute. 
This seems to be so both in those States whose 
statutes, like ours, expressly requires the consid- 
eration to be expressed, and in those who have 
adopted the English statute, and whose courts 
follow the doctrine of Wain v. Warlters, 5 East, 10. 
That this is the law in New York, the leading 
commercial State of the Union, would now seem 
settled beyond doubt, although the decisions of 
the courts of that State upon the question are un- 
doubtedly subject to many of the criticisms we 
made by the counsel. See Miller v. Cook, 23 N. 
Y. 495, and cases cited. Thesame is the rule in 
Wisconsin, our next neighbor, and with whom we 
have the most intimate business relations. Day 
v. Elmore, 4 Wis. 190; followed in Cheney v. Cook, 
7 Wis. 413. and Dahlman v. Hammel, 45 Wis. 466. 
This is also the law in Maryland. Edelen vy. 
Gough, 5 Gill. 108. Also, it would seem, in Dela- 
ware. Brooks v. Morgan, 1 Harr. 123. Also in 
South Carolina, McMorris v. Herndon, 2 Bailey, 
56, and Caldwell v. MeKain, 2 Nott & MeC. 555; 
although subsequently, in that State, it was held 
that the consideration need not be expressed at 
all; repudiating the doctrine of Wain v. Warlters. 
The same thing has, we think, in effect been held 
in Vermont, Lapham v. Barrett, 1 Vt. 247; and in 
Maine, Whitney v. Stearns, 16 Me. 394. It is 
true that in neither of the last two cases does it 
clearly appear that the question of the statute of 
frauds was distinctly raised, but it must have been 
in the minds of the courts; for in both cases the 
promise was within the statute, and the words 
**for value received’? were held sufficient. We 
have found no case, and have been referred to 
none, which holds to the contrary. 

The text writers also generally state the law to 
be that the words ‘*for value received”’ sufficient- 
ly express the consideration. 3 Pars. Cont. 17, 
Brown, St. Frauds, § 408a; 1 Reed, St. Frauds, 
§ 70; Daniels, Neg. Inst. § 1767; Baylies Sur. 87. 

The result of all this is, we are satisfied that it 
has become the general understanding that this is 
a sufficient compliance with the statute, and that 
the business engagements of the country are com- 
monly made with that understanding. Under 
these circumstances we do not feel at liberty to 
adopt a different rule. As was said in Day v. El- 
more, supra, the mischief of attempting to do so 
would be much greater than that of a quiet acqui- 
escence in the one already established, as the lat- 
ter may answer a liberal construction of the stat- 
ute. If this rule would result in nullifying the 
statute, as is claimed by appellant, we would not 
feel prepared to follow it, although so generally 
adopted in other States. But we are satisfied, not 
only that the rule does not work any mischief, 
but also that itis an eminently convenient one. 





The object of the statute of frauds, as its name 
indicates, was to prevent men from being, 
through fraud or perjury, held liable for engage- 
ments which they never made. To prevent this 
wrong it was eminently proper that their promises 
or agreements (using the latter word in its popu- 
lar sense) should be put into the durable form of 
a writing, and not left to the uncertainty of ver- 
bal testimony. But, notwithstanding all that has 
been said in Saunders vy. Wakefield, 4 Barn. & 
Ald. 595, and in other cases, it has never seemed 
to us that there was any necessity, in order to 
prevent the mischief aimed at, for requiring all 
the motives and considerations which induced the 
party to make the promise, to be reduced to writ- 
ing. See Packard vy. Richardson, 17 Mass. 124. 
If the promise or undertaking is reduced to writ- 
ing, we confess we can see no reason why the 
existence or non-existence of a consideration for 
it might not be left to be proved by parol, as in 
the case of any other contract. If there is any 
reason for expressing the consideration at all, the 
true one ought to be expressed; and yet it has 
been held that the expression of a nominal or 
false one is sufficient. See Childs v. Barnum, 11 
Barb. 14, and Happe v. Stout, 2 Cal. 460. 

It is the law that a seal is a sufficient substitute 
for the expression of the consideration. 1 Reed, 
St. Frauds, § 431. But while aseal imports a 
consideration, yet it no more expresses the con- 
sideration than do the words ‘‘for value received.”’ 
The fact is that the expression of the considera- 
tion isso unnecessary, in order to prevent the 
mischief aimed at, and frequently so inconvenient, 
that the courts have always been inclined to give 
this provision of the statute a very liberal con- 
struction, which sometimes, as in the instances 
cited, reduces it to a mere formality. As is well 
known, the rule was for the first time announced, 
or even suggested, in England in Wain v. Warl- 
ters, 5 East, 10, over 100 years after the statute 
Was enacted, and was mainly based upon the as- 
sumption that the word ‘‘agreement”’ was used in 
its strict legal and not in its popular sense, which 
was argued from the well-known accuracy of Sir 
Mathew Hale, who was supposed (probably mis- 
takenly) to have drawn the statute. And while 
some of the States, like our own, have, in adopt- 
ing the statute, expressed in words what had be- 
come its settled construction in England, yet the 
rule was never satisfactory, having been repudi- 
ated in many of the States and finally changed by 
statute in England itself in 1856. 19 & 20 Vict. ¢c. 
97, § 3. 

While these considerations furnish no reason 
for disregarding the requirements of the statute, 
yet they are not without some weight in deter- 
mining whether we should follow the liberal eén- 
struction which generally obtained elsewhere. 
There is nothing in Wilson S. M. Uo. v. Schnell, 
20 Minn. 45, Gil. 33, which commits the court to 
any other rule. In that case we simply held, 
what is everywhere held, that it is not necessary 
that the consideration should be stated in express 
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terms, but that it is enough if it may be spelled 
out or inferred from the memorandum. 
Order denying a new trial reversed. 


Nore.—In several of the States, where the local law 
has assimilated that clause of the statute of frauds 
which requires collateral undertakings by way of 
guaranty to be evidenced by writing and signed by 
the party to be charged, the courts have held, either 
in consequence of further provisions in their statutes, 
or by pushing the liberal construction of that clause to 
its extreme limits, that the consideration for the agree- 
ment need not be expressed in the written memoran- 
dum. Such is the case in Massachusetts, where the 
early case of Packard vy. Richardson, 17 Mass. 122, met 
the question fairly and entirely repudiated the Eng- 
lish doctrine. And the ruling in this case is now sta- 
tute lawin that commonwealth; Mass. Rev. Stat. 74, 
$2. And the same view prevails in New Hampshire, 
Britton v. Angier, 48 N. H. 420, notwithstanding a 
decided expression of opinion tothe contrary in the 
earlier case of Simons vy. Steele, 36 N. H. 73. And in 
Connecticut, in Sage v. Wilcox, 6 Corn. 81, Chief 
Justice Hosmer, after an elaborate ‘‘philological dis- 
cussion” (as he called it), reached the conclusion that 
the word “‘agreement” should be taken in its popular 
sense, in which meaning it is merely equivalent to 
“promise,” and cannot be understood as including the 
consideration. And the same general doctrine is sup- 
ported, in other States, by the following authorities: 
Gillighan v. Boardman, 29 Me. 79; Shiveley v. Black, 
45 Pa. St. 345; Sorrell v. Jackson, 30 Ga. 901; Ellett v. 
Britton, 10 Tex. 208; Reed v. Evans, 17 Ohio, 128; 
Dorman y. Bigelow, 1 Branch (Fla.)° 281; Colgin v. 
Henley, 6 Leigh, 8; Fyler v. Givens, Hill,3 (S. C.) 48; 
Wren v. Pearce, 4 Sm. & Mar. 91; Taylor v. Ross, 3 
Yerg. 330; Gilman vy. Kibler,5 Humph. 19; Hiatt v. 
Hiatt, 28 Ind. 53; Steadman v. Guthrie, 4 Met. (Ky.) 
147; Smith v. Ide, 3 Vt. 390; Ashford y. Robinson, 8 
Tred. 114; Little v. Nabb, 10 Mo. 3. In the case of 
Violett v. Patton, 5 Cranch, 142, the statute of frauds 
of Virginia received an examination at the hands of 
Chief Justice Marshall, and the fact was pointed out 
that the Virginia statute contains the words “‘promise 
or agreement;” and on this ground it was intimated 
(though not necessary to the determination of the 
case) that the reasoning of the English authorities 
would not apply to the Virginia statute, and that un- 
der the latter act the consideration need not be ex- 
pressed. 

And decidedly, the tendency of modern law seems 
to be in this direction. For the case of Wain v. 
Warlters, 5 East, 10, turning entirely upon the inter- 
pretation of the word ‘‘agreement,” although it im- 
posed an absolute fiat that the consideration must be 
expressed in the writing, and was admitted as settling 
the English law on this point, provoked no little sur- 
prise in Westminster Hall, and underwent a sharp fire 
of criticism for many years. (Exp. Minet, 14 Ves. 190; 
Exp. Gordom, 15 Ves. 256; Morris vy. Stacy, Holt N. P. 
153.) And although it was afterwards affirmed, in 
Saunders v. Wakefield,4 B & Ald. 595, yet the rule 
was regarded as soarbitrary, and so unnecessary to the 
futherance of the objects of the statute of frauds that it 
was directly abrogated (as suggested in the principal 
case), by Stat. 19 & 20 Vict. c. 97. § 3. 

In some of the States, however, the old rule obtains, 
and the consideration is required to be expressed in 
the writing. This is true of New York, Maryland, 
Alabama, California, Minnesota, and Wisconsin: 
Barker vy. Bucklin, 2 Denio, 45; Wood v. Wheelock, 25 
Barb. 625; Wyman vy. Gray, 7 Har. & J. 409; Nabb v. 
Koontz, 17 Md. 283; Ordeman y. Lawson, 49 Md. 135; 





Rigby v. Norwood, 34 Ala. 129; Evoy v. Tewksbury, 5 
Cal. 285; Nichols vy. Allen, 23 Minn. 543; Parry v. 
Spikes, 49 Wis. 385; and to these, it seems, must be 
added New Jersey; Buckley v. Beardslee,5 N. J. L. 
4570; and see D’Wolf v. Rabaud, 1 Pet. 476. But it is 
apprehended that in most of these States, if not all, the 
local statutes requires the evidence of consideration, 
making special mention of it. 

In any event, the position taken in the principal 
case, that the words “for value received” sufficiently 
express the consideration to amount to a compliance 
with the requirements of the statute, is abundantly 
fortified by the authorities: Edelen v. Gough, 5 Gill, 
105; Caldwell v. McKain, 2 N. & M. 555; Woodward v. 
Pickett, Dudley (8. C. ) 30; Leonard vy. Vredenburgh, 
8 Johns. 29; Howard v. Holbrook, 9 Bosw. 237; Cheney 
v. Cook, 7 Wis. 418; Cooper vy. Dedrick, 22 Barb. 516; 
Day v. Elmore, 4 Wis. 190; Mosher v. Hotchkiss, 3 Abb. 
App. Dee, 326; Miller v. Cook, 23 N. Y. 495. So the 
words “‘for.a valuable consideration” are held suffici- 
ent: Whitney vy. Stearns, 16 Me. 394. 

Again it is held that the actual consideration need 
not be set out in so many words; it is sufficient if it 
appears by necessary implication from the tenor of the 


whole agreement: Castle v. Beardsley, 17 N. Y. 
Supreme Ct. 343; Laing v. Lee, 20 N. J. L. 337. Hence 


a guaranty in these words, “I hereby hold myself re- 
sponsible to A. to the amount of 32,000 for any drafts 
he has accepted, or may hereafter accept for B.’’ was 
held to set forth a suflicient consideration, as to sub- 
sequent acceptances, to satisfy the statute, the liability 
of the acceptors to suffer loss being a good considera- 
tion: Hutton v. Padgett, 26 Md. 228. To the same 
effect are Williams y. Ketchum,19 Wis. 231, and 
Church y. Brown, 21 N. Y. 315. The rule is broadly 
laid down in California that a guaranty, made contem- 
poraneously with the contract guaranteed, is a part of 
that contract, and the expression of consideration in 
the contract takes the guaranty out of the statute: 
Jones vy. Frost, 6 Cal. 102; Hazeltine v. Larco, 7 Cal. 
82; Otis v. Haseltine, 27 Cal. 80. But the more con- 
servative rule, as generally accepted, is, that when the 
principal contract and the guaranty are written on the 
same paper, executed at the same time, and run to the 
same promisee, the consideration of the guaranty 
sufliciently appears if it is expressly pointed out as the 
same as that of the principal contract; butif there is 
nothing in the guaranty inconsistent with the assump- 
tion that the consideration for it may have been sub- 
sequent to, or different from, that of the principal con- 
tract, the latter is not available as expressing the con- 
sideration of the guaranty: Draper v. Snow, 20 N. Y. 
331; 3McKenzie vy. Farrell, 4 Bosw. 192; Simons v- 
Steele, 36 N. H. 73. 

Where an indorsement, by way of guaranty, is made 
ona promissory note, before its delivery to the payee, 
and for the purpose of lending it additional credit, it 
is generally held that the guaranty is invalid unless it 
expresses a consideration: Hall v. Farmer, 5 Denio, 
484; s.c.2N. Y. 553; Van Doren v. Tjader, 1 Nev. 
380; though see, per contra, Nabb vy. Koontz, 17 Md. 
283. It is well settled that the addition of a seal to the 
agreement dispenses with the necessity of any other 
expression of consideration: Edelen v. Gough, 5 Gill, 
103; Rosenbaum vy. Gunter, 2 E. D. Smith, 415; 
Crocker v. Gilbert, 9 Cush. 181. And that although 
the consideration expressed be fictitious, this will still 
take the case out of the statute, for the want of con- 
sideration can be set up in defence: Happe v. Stout, 
2 Cal. 460. Finally, it has been held that this require- 
ment of the statute of frauds applies only to common 
law agreements where the consideration is the subject of 
mutual arrangement between the parties,and that it does 
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not touch an “undertaking” entered into by sureties 
in order to give a right of appeal, for this instrument 
owes its existence and all its force to special statute, 
and is entirely independent of any assent or arrange- 
ment of the parties. H. CAMPBELL BLACK. 
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1. APPELLATE PROCEDURE. [Exceptions.]— Man- 
ner of Taking and Saving.—Under the Iowa code, 
where a party excepts to “‘each and every charge”’ 
given by the court, he is entitled to present his 
objections to any one of thecharges. In the opin- 
ion of the court Reed, J., says: ‘‘The charge to the 
jury consisted of fifteen instructions, and at the 
time it was given the defendant caused an excep- 
tion to be entered in the following words: “To the 
giving of each and every instruction the defend- 
ant, J. A. Edwards, duly excepts.”” Some of the 
instructions are now admitted to be correct, and 
plaintiffs’ position is that the exception is not suf- 
ficiently specific to raise an objection as to any one 
of them. We had occasion to consider the ques- 
tion raised by this objection in the case of Hawes 
v. Burlington, C. R. & N. Ry. Co., 20 N. W. Rep. 
717, and we held in that case that under the pres- 
ent statute an exception in substantially the same 
form was sufficiently specific, and that under it 
the appellant was entitled to present his objections 
to any one of the instructions. That the rule con- 
tended for by plaintiffs formerly obtained is cer- 
tainly true. But, as pointed out in the case cited, 
the practice was modified by the code of 1873.” 
Eikenberry v. Edwards, 8. C. Iowa, Sept. 24, 1885; 
24 N. W. Repr. 573. 


2. ASSIGNMENT FOR CREDITORS. [ Trust.]—Fail- 
ure of Assignee to Act.—Immediately upon the 
delivery of a deed of voluntary assignment the le- 
gal title to all the property intended to be con- 
veyed by it passes from theassignor tothe assignee, 
and a trust in favor of the creditors of the former 
immediately takes effect. Equity will not allow 
the trust thus created to fail through the failure of 
the assignee to act; but will either compel him to 
perform his duty, or will oo another in his 
stead. Golden’s Appeal, S. C. Pa., Oct. 26, 1885; 1 
Atl. Repr. 660. 


3. . RB yance by Assignee to Assignor.— 
Under the Pennsylvania statute a re-assignment 
of the property cannot be made merely at the in- 
stance of the assignor or at the whim of the as- 
signee. There must be notice to creditors by pub- 
lication and an order of court,as provided by the 
act. Ibid. 


4. ATTORNEY AND CLIENT. [Privileged Communica- 
tion.]—Inan action against a married woman,an in- 
quiry was held before the master as to the defend- 
ant’s separateestate. The solicitor to the trustees of 
the defendant’s marriage settlement was asked the 
names and addresses of the trustees, and declined 








to answer, and was called upon to produce the set- 
tlement deed, and declined to produce it. Held, 
that the question as to the names and addresses of 
the trustees’ was not a question as to the contents 
of a written document, and could properly be 
asked, and that, in answering it, the solicitor would 
not be disclosing any confidential communication, 
and therefore he was bound to answer. Held, also, 
that, as the defendant could not object to the 
production of the deed of settlement, the solicitor 
was bound to produce it. Judgment of Mathew, 
Cave and Wills, JJ., affirmed. [Cases cited: Ez 
parte Campbell, L. R. 5 Ch. 703; Lyell v. Kennedy, 
50 L. T. (N. S.) 730; 27 Ch. Div. 1; Parkhurst v. 
Lowten, 2 Swanst. 194.] Bursill v. Tanner, En- 
glish Court of Appeal, Oct. 28, 1885; 53 L. T. (N. 
S.) 445. 


co 


. CONSTITUTIONAL Law [Official Acts.]—Statute 
Authorizing Judge to Sign Papers after Expira- 
tion of Term of Office.—An act authorizing a 
judge who has tried a case to sign the findings and 
statement on appeal after his term of office has 
expired, is valid. Johnson v. Higgins, 8. C. Conn., 
Sept. 1885; 1 Atl. Repr. 616. 


6. CARRIERS OF Goons. [Jnterpretation—Charter- 
Party—Bill of Lading—Freight — Lien.|— Incor- 
poration of Charter-Party into Bill of Lading.— 
The plaintiffs were the consignees of certain goods 
shipped on board a chartered vessel under a bill 
of lading whereby freight was payable at the rate 
of 22s. 6d. per ton, and whereby it was provided 
that extra expenses should be borne by the receiv- 
ers, and ‘‘other conditions as per charter-party.” 
By the charter-party it was provided that freight 
should be payable at the rate of 31s. 3d. per ton, 
and that a shipowner should have an absolute lien 
on the cargo, for freight, dead freight, ete. A fur- 
ther clause provided that the captain was to “sign 
bills of lading at any rate of freight, but should 
the total freight as per bills of lading be under the 
amount estimated to be earned by this charter, the 
captain to demand payment of any difference in 
advance.” At the port of discharge the defend- 
ant, the shipowner, claimed and compelled pay- 
ment from the plaintiffs, who were not the char- 
terers, of freight at the rate provided for by the 
charter-party. The plaintiffs sued to recover back 
the difference between the charter-party and bill 
of lading freights. Held, that the conditions as to 
payment of freight contained in the charter-party 
were not incorporated in the bill of lading; that no 
right of lien existed for the freight mentioned in 
the charter-party; andthat upon payment of the 
freight mentioned in the bill of lading the plaint- 
iffs were entitled to delivery of the goods. Judg- 
ment of Baggallay, L. J., reversed. Gardner v. 
Trechmann, English Court of Appeal, Dec. 16, 
1884; 53 L. T. (N. 8S.) 518. 


7. CONTEMPT. [Executors and Administrators— 
Order to Pay.) — No Answer that Money was 
Used in Making Unauthorized Disbursements.— 
Where an administrator is ordered to pay over 
moneys that have come into his hands as such ad- 
ministrator, he cannot purge himself of contempt 
by showing that he has used such money in unau- 
thorized disbursemeats. [In giving the opinion of 
the court, Beck, C. J., said: ‘“‘The proceedings re- 
sulting in the order of the court requiring plaintiff 
to pay the money found to be in his hands are au- 
thorized by Code, §§ 2379, 2880. We cannot in this 
case inquire whether the evidence before the cir- 
cuit court justified the order, and thus review, as 
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upon an appeal, that decision. The contempt for 
which the plaintiff stands committed consists in 
disobedience of this order without sufficient justi- 
fication or excuse therefor. We are required to 
determine whether there was such a disobedience 
without excuse, for the circuit court would not 
have jurisdiction to punish for the contempt unless 
it in fact existed. The statement of plaintiff,made 
to purge himself of contempt, shows the receipt 
of the money of the estate. Butit fails to show 
lawful excuse for not paying it over upon the order 
of the court. Plaintiff had no right to disburse 
the money as shown by him. This could have 
been lawfully done only by the administrator un- 
der authority and approval of the court. His 
other excuse that he had no money of his own in 
his possession will not do. It would be a conveni- 
ent way, if this excuse should be regarded as suf- 
ficient, for one required to surrender money or 
property of an estate, to divest himself thereof, 
and thus defeat the order of the court and jus- 
tice.”] Wise v. Chaney, 8. C. Iowa, Sept. 26, 
1885; 24 N. W. Repr. 599. 


Contract. [Accord and Satisfaction.]|—Taking 

Note of Third Person for a Smaller Amaunt .—Itf 
a debtor gives, and the creditor receives, in full 
satisfaction of the debt, a note indorsed by a third 
person for a less sum than the amount of the debt, 
it is a good accord and satisfaction to bar a subse- 
quent suit by the creditor to recover the balance 
of the debt. [Citing Boyd v. Hitchcock, 20 Johns. 
76; Dolsen v. Arnold, 10 How. Pr. 529; Brooks vy. 
White, 2 Metc. 283; s. c., 37 Amer. Dec., and note, 
98; Phelps v. Dennett, 57 Me.491.] Varney v. 
Conry, 8. C. Me., Nov. 24, 1885; 1 Atl. Repr. 683. 


. CRIMINAL Law. [Conviction of Inferior Grades 


of Offence.] Prosecution for Malicious Mayhem 
and Conviction of Simple Mayhem.— One charged 
with having committed malicious mayhem may, if 
the evidence warrants it, be convicted of simple 
mayhem. [In giving the opinion of the court 
Zollars, J., said: “The statute provides that, upon 
an indictment for an offense consisting of different 
degrees, the jury may find the defendant not gulity 
of the degree charged, and guilty of any degree in- 
ferior thereto, or of an attempt to commit the of- 
fense. Rey. St. 1881, § 1834. And further, that in 
all cases the defendant may be found guilty of any 
offense the commission of which is necessarily in- 
cluded in that with which he is charged in the in- 
dictment. Rev. St. 1881, § 1835. These rules have 
been often applied in this State. It has been held 
that a person charged with rape may be acquitted 
of that charge, and convicted of an assault and 
battery, because the charge necessarily includes an 
assault and battery. See Mills v. State, 52 Ind. 
187, and cases there cited. In that case it was 
said: ‘Where the accusation includes an offense of 
an inferior degree, the jury may discharge the de- 
fendant of the higher offense, and convict him of 
the less atrocious crime. This rule applies in all 
cases where the minor offense is necessarily an 
elemental part of the greater, and where proof of 
the greater necessarily establishes the minor.’ 
See, also, Richie v. State, 58 Ind. 355. And so it 
has been held that upon an indictment for murder 
in the first or second degree the defendant may be 
convicted of voluntary or involuntary manslaugh- 
ter. See Powers v. State, 87 Ind. 145, and cases 
there cited. And so, too, it has been held that up- 
on an indictment for jan assault and battery with 
intent to commit murder, there may be a convic- 
tion of an assault and battery with intent to com- 





mit murder in the second degree, or voluntary 
manslaughter, or there may be a conviction for an 
assault and battery only. See Gillespie v. State, 
9 Ind. 380; State v. Throckmorton, 53 Ind. 354; 
Behymer vy. State, 95 Ind. 140; Barnett v. State, 
100 Ind. 171. These cases rest upon the familiar 
rule that a defendant may be acquitted of the 
degree of crime charged, and he found guilty of a 
degree inferior thereto, and may be acquitted of 
the specific crime charged, and found guilty of any 
offense the commission of which is necessarily in- 
cluded in that charged. If any authority beyond 
the statement of these rules and the above authori- 
ties were needed to sustain our conclusion in this 
case, it is found in the case of Guest v. State, 19 
Ark. 405. That was a prosecution for malicious 
mayhem, under a statute like ours. It was held 
that the defendant might be acquitted of the charge 
of malicious mayhem, and convicted of assault and 
battery.”] State v. Fisher, 8. C. Ind. Nov. 20, 
1885; 3 North E. Repr. 379. 


10. EVIDENCE. [Public Record.| May be proved by 


“Sworn Copy” or “Examined Copy.’’—The con- 
tents of a public record may be proved by an ex- 
amined copy sworn to by an unofficial witness who 
made the examination. [In giving the opinion of 
the court, Peters, C. J., said: “The copy, sustain- 
ed by his oath, was admissible, if the mode of 
proof styled ‘Sworn Copies’ or ‘Examined Copies’ 
is allowable by the practice in this State. State v. 
Gorham, 65 Me. 270. Examined copies are, in 
England, resorted to as the most usual mode of 
proving records. Whart. Ev.§ 94. The mode is 
explained and commended in Best’s work on Evi- 
dence (§ 486). It seems to have prevailed in many 
of the States, including Pennsylvania and New 
York. It was at an early date adopted in some of 
the Federal Circuit Court- U. 8. v. Johns, 4 
Dall. 412. It is not an unknown mode of proof in 
New England. It is spoken of as a well-settled 
doctrine in New Hampshire. Whitehouse v. Bick- 
ford, 29 N. H. 471. In Spaulding v. Vincent, 24 
Vt. 501, it is said: ‘The more usual method of 
proving a discharge ina foreign court of bank- 
ruptcy ‘isa sworncopy.’ Mr. Greenleaf says, (1 
Greenl. Ev. § 485:) ‘Where the proof is by copy, 
an examined copy, duly made and sworn to by 
any competent witness, is always admissible.’ In 
Atwood vy. Winterport, 60 Me. 250,the rule is 
casually approved; Appleton, C. J., there saying, 
while speaking of the mode of proving an army re- 
cord: ‘A sworn copy is admissible, or a copy certi- 
fied by the proper certifying officer.’”] State v. 
Lynde, 8. C. Me. Dec. 9, 1885; 1 Atl. Repr. 687. 


11. INSURANCE, FIReE.' [Cancellation of Policy.] 
Right of Insurer to Cancel Policy on Notice and 
Refunding un-earned Portion of Premium, how 
exercised.—W here a policy gives insurers a right 
to cancel the risk on notice, and refunding a rata- 
ble proportion of premiums, it is not enough for 
them to ask insured to return the policy for can- 
cellation, promising to repay premiums. Notice 
and actual tender will alone suffice. [Citing Van 
Valkenburgh v. Lenox Fire Ins. Co., 51 N. Y. 465,] 
Griffey v. New York Cent. Ins. Co., N. Y. Ct. of 
App., Nov. 24, 1885; 3 North E. Repr. 309. 


12. [Notice of Loss.] Effect of Clause in 
Policy requiring Notice of Loss to be given “forth- 
with.”’—Such a clause is satisfied by the exercise 
of reasonable diligence in giving notice; and 
whether this has taken place is a question for the 
jury.—Ibid. 
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13. [Assignment of Policy.) Prohibition 
against means Absolute Assignment.—A prohibi- 
tion in a policy against its assignment under pen- 
alty of its forfeiture means an absolute assign- 
ment, and does not prohibit its delivery as collat- 
eral security. [In the opinion of the court on this 
point by Danforth, J., it is said: ‘*The other point 
made for the appellant rests upon the claim 
against ‘assignment’ of the policy. It entails a for- 
feiture, and must therefore receive a strict con- 
struction. Hence, no other meaning can be given 
to the language used than a most rigid and literal 
interpretation permits; and as the condition is a 
limitation of liability, it cannot be extended by in- 
terpretation so as to include a case not clearly 
within the words. Rann v. Home Ins. Co., 59 N. 
Y. 387. So, if the words are of doubtful meaning, 
or susceptible of two fair interpretations, they 
should be construed to uphold rather than avoid 
the policy. Hoffman v. 42tna Ins. Co., 32 N. Y. 
405. In the first place it is apparent that nothing 
but an effectual assignment or transfer will come 
within its terms. In this sense, the policy was not 
transferred. No interest inthe insured property 
was conveyed, but it all remained as before. In 
case of loss, therefore, the transferree could not 
recover, not only because it had suffered no loss, 
and was not a party tothe contract, but because 
the transfer of the policy was not accompanied 
with any interest in the subject ofinsurance. The 
clause in question, although of several members, 
is in itself single, and is aimed against the sale, or 
transfer, or any change in title or possession of the 
insured property, and the assignment of the poli- 
ey, which it prohibits, is in connection witb the 
events which affect the ownership of the things 
insured. They must be construed together, other- 
wise the words relating to the policy would be 
without meaning. Without them the assignment 
would be inoperative for any purpose. It would 
not render the policy void, but it would be of no 
value. Ifthe property was burned, the under- 
writers would be under no obligation to pay any- 
one,—not the assignee, for the property destroyed 
did not belong to him, so he incurred no damage; 
nor the assured, for he had parted with the con- 
tract of indemnity. But if we take the prohibi- 
tion as applying to the policy, disconnected from 
the property, it will not work the result claimed 
by the appellant. An assignment is a transfer or 
setting over of property, or of some right or inter- 
est therein, from one person to another, and, un- 
less in some way qualitied, it is properiy the trans- 
fer of one whole interest in an estate, or chattel, 
or other thing. In that sense, the policy in ques- 
tion bas not been ‘assigned.’ It, with others, was 
delivered to the creditor upon an agreement that 
the policies should stand as collateral security for 
certain claims held by it against the insured, and, 
in case of loss to the property insured, they should 
‘be payable’ to the bank, as its ‘claim against the 
insured should appear.’ The assured did not part 
with the title. The transfer was not uncondition- 
al. They retained, not only the whole insured 
property, but an interest in the policy. In any 
proceeding for its enforcement they would have 
been a necessary party, Simson v. Satterlee, 64 N. 
Y. 657; Johnson y. Hart, 3 Johns. Cas. 322; Cono- 
ver v. Insurance Co.,1N. Y. 290; Bard v. Poole, 
12 N. Y. 495; Whitney v. McKinney, 7 Johns. Ch. 
144; Field v. Mayor, etc.,6 N. Y. 179; and, upon 
payment of the debt, entitled to what they in fact 
have had,—a redelivery of the policy. The agree- 
ment under which they transferred it did not pro- 





fess to vary in any respect the contract of insur- 
ance. It was at most a mere appointment of the 
bank to receive, and a direction to the insurers to 
pay to it, the loss when, if at all, it should accrue. 
In other words, it was an appropriation before- 
hand, to the payment of specific debts, of a por- 
tion of the money which might become due, by 
reason of the cause insured against; and the 
plaintiffs had as much interest in the policy after 
its pledge to the bank as they had before. The 
money for which the insurers might become liable 
was to be applied to their use. The bank held it 
in trust as bailee, and not as owner; and until, by 
an act of the assured, some person other than 
themselves should stand in that situation, the pro- 
hibition against assignment could not apply, and 
the policy remained valid to protect their interest. 
Hitchcock vy. Northwestern Ins. Co., 26 N. Y. 683 
Jackson v. Silvernail, 15 Johns. 277; Shearman v. 
Niagara Ins. Co., 2 Sweeney, 470; Lazarus v. Com. 
Ins. Co., 5 Pick. 80. In Conover’s Case, supra, 
the charter of defendant provided that whenever 
the insured property “‘shall be alienated by sale or 
otherwise, the policy shall thereupon be void,’? 
and it was held that the words did not embrace a 
mortgige, since it creates but a lien or security, 
and does not transfer the title; and in Shearman’s 
Case, supra, the same rule was held to apply toa 
clause forbidding the transfer of the policy. To 
take away the cause of action in one case, and to 
render void the policy in the other, equally re- 
quires a transfer or alienation of the entire insur- 
able interest. It seems, indeed, to be well settled 
that as long as the insured retains such an interest 
that he may be a sufferer by the loss, the policy 
remains valid to that extent. The cases relied 
upon by the appellant do not seem inconsistent 
with this conclusion. In the Smith Case, 1 Hill, 
497, there was not only an express and literal as- 
signment of the policy, but of all ‘rights and 
claims which might arise thereon.’ Savage v. In- 
surance Co., 52 N. Y. 502, related to a change of 
title to the insured property. Ferree y. Oxford 
Ins. Co., 67 Pa. St. 373, differs from the case at bar 
in several particulars, but one is enough. There 
the court call attention to the condition which in- 
cludes, in words, not only an assignment of the 
whole policy, ‘but of any interest in it,’ and also 
found in other parts of the policy an express in- 
tention to prohibit assignments made as collateral 
security. The one before us prohibits an assign- 
ment of the policy, that is, as we must construe it, 
an absolute assignment of the whole; the other 
forbids not only such an assignment, but an as- 
signment of any interest. These various and dif- 
fering limitations would be entirely useless if they 
were not intended by insurers to distinguish be- 
tween acts of the insured in the disposition of the 
policy asa whole, and its transfer by way of 
pledge or mortgage fora special and temporary 
purpose. In many cases the distinction indicated 
by the papers referred to is material, and I see no 
ground upon which it can be disregarded in this 
instance. Similar words have been held by other 
courts insufficient to include a transfer by way of 
pledge or security, and we find no reason to différ 
from them. Ellis v. Kreutziman, 27 Mo. 311; In- 
surance Co. v. Kelly, 32 Md. 421. If there is diffi- 
culty in the question, it is because the language 
chosen and employed by the insurers leaves the 
matter in doubt; and to the benefit of that they 
are not entitled. Herrman y. Insurance Co., 81 
N. Y. 184; Allen v. Insurance Co., 19 Barb. 442.” 
Earl, J., dissented.}] Ibid. 
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14. ——. [Cancellation of Policy.| Notice of Can- 
cellation of Policy by Company Cannot be Given 
to Agent Who Procured Insurance.—W here an in- 
surance company reserves the right to cancel thepol- 
icy on notice to insured, and returning premium, 
notice given to the broker who procured the insur- 
ance for insured is not sufficient, and that, not- 
withstanding the clause in the policy making the 
agent procuring the insurance the agent of the in- 
sured. [Inthe opinion ofthe court by Andrews, 
J., itis said: ‘In this case Kennedy & Buell had 
no general authority to represent the plaintiff in 
all matters relating to the insurance, as did the 
agent in the case of Standard Oil Co. vy. Triumph 
Ins. Co., 64 N.|Y. 85, nor had they any apparent 
authority to accept notice of cancellation. The de- 
fendant’s agents, when the transaction of March 
16, 1880, took place, knew that Kennedy & Buell 
had sent the policy to the plaintiff in New York, 
and that it was then in his possession. The defen- 
dant relies upon a special clause in the policy 
which declares that ‘it is a part of this contract 
that any person, other than the assured, who may 
have procured this insurance to be taken by this 
company, shall be deemed the agent of the as- 
sured named in the policy, and not of this com- 
pany under any circumstances whatever, or in any 
transaction relating to this insurance.’ This 
clause was primarily intended, no doubt, to define 
the relation of the insured to a person who applied 
for and procured the insurance, in a case where 
the same person was also agent for the insurer, in 
taking risks and soliciting insurance, or, in other 
words, ina case of doulde agency. The obvious 
meaning of the clause is that the person procur- 
ing the insurance shall in respect to that matter be 
deemed the agent of the insured. It does not de- 
clare thatin all other matters and in all other tran- 
sactions relating to the insurance he shall be 
deemed such agent, but only that in respect to 
such other matters or transactions he shall not be 
deemed the agent of the company. The agent pro- 
curing the insurance may in a given case be the 
agent of the insured in transactions subsequent to 
the inception of the policy, but this would depend 
upon his actual authority. The special clause does 
not purport to constitute hima continuing agent, 
and such a construction would be very unreason- 
able, This clause has been construed in several 
eases in substantial accord with the views here ex- 
pressed. Grace v. American Cent. Ins. Co., 109 U. 
S. 278; s. c.5 Sup. Ct. Rep. 207; White v. Connec- 
ticut Fire Ins. Co., 120 Mass. 880; Adams v. M. & 
Build. Ins. Co., 12 Ins. Law J. 787. The local 
custom in Troy sought to be proved, that no- 
tice of cancellation may be given the broker who 
procures the insurance, was unknown to the 
plaintiff, and, in so far as it assumes to make the 
broker an agent of the insured to receive notice of 
cancellation, although he had no such authority in 
fact, itis an attempt to override the legal con- 
struction of the contract, and was inadmissible to 
control it.”"] Hermann v. Niagara Fire Ins. Co., 


N. Y. Ct. of App., Nov. 24, 1885; 3 North E. Repr. | 


341. 


15. JURISDICTION. [Attachment.] IJrregularity in 
Affidavit does not Render Attachment Void.—The 
facts that an affidavit for attachment is irregular, 
in that it failed to contain a statement that the 
payment of the contract sued on was not secured 
by any mortgage or lien on real or personal prop- 
erty, or that if so secured the security had become 
valueless, without the act of plaintiff or the person 


to whom the security had been given, will not ren- 
der the attachment void, so that it can be collater- 
erally attacked by a stranger, but renders it void- 
able merely at the instance of the attachment 
debtor. [In giving the opinion of the court, Me- 
Kee, J.,said: ‘‘Admittedly, this irregularity in 
the affidavit constituted good ground for a motion 
by the attachment debtor to dissolve the attach- 
ment; and if such a motion had been made by him 
to the court in which the action was pending, it 
would have been the duty of the court to have dis- 
solved the attachment. Hawley v. Delmas, 4 Cal. 
195; Wilke v. Cohn, 54 Cal. 212; Merced Bank v. 
Morton, 58 Cal. 360. But neither the regularity of 
the affidavit, nor the validity of the attachment is- 
sued upon it, was questioned by the debtor. He 
therefore waived whatever irregularities existed 
in either, and as against him, at least, the attach- 
ment was valid and operative. So that its execu- 
tion, if according to law, operated to create a pro- 
visional lien upon the property on which it was 
levied, in favor of the attaching creditors; and as 
this lien, upon the recovery of a judgment in the 
action, transit in rem judicatam, and is merged in 
the judgment, the attachment proceedings are not 
attackable collaterally for an infirmity in the affi- 
davit. Porter vy. Pico, 55 Cal. 165; Harvey v. Fos- 
ter, 64 Cal. 2%. Notwithstanding the infirmity the 
attachment was not void; it was only voidable at 
the instance of the attachment defendant, and 
could not be assailed collaterally by a stranger. 
Harvey v. Foster, supra. The ruling of the court 
excluding the affidavit, attachment, and return 
thereon, was therefore erroneous.” Scriver v. 
Dietz, 8. C. Cal.. Nov. 19, 1885; 8 Pac. Repr., 609. 


16. MORTGAGE. [Redemption.}] Occupation Rent 
of Mortgagce in Possession After Redemption not 
Increased by his Own Expenditures.—Where a 
first mortgagee in possession has, after a redemp- 
tion decree ina suit by the second mortgagee, ex- 
pended money in making lasting improvements al- 
tering the character of the mortgaged property, 
the court, in ascertaining the occupation rent 
which he is liable to pay, will make no addition in 
respect of the increase of value caused by his im- 
provements. [Bright v. Campbell, English Court 
of Appeal, June 19, 1885; 53 L. T. (N. S.), 428. 


17. . - What Account the Mortgagee 
Bound to Render.—In a redemption action the de- 
fendants were ordered to deliver the usual account 
required of mortgagees in possession, viz., of the 
rents and profits received by them, or any other 
person or persons by their order or for their use. 
The defendants delivered accounts showing their 
receipts, but only inlump sums the amounts re- 
ceived from a person who had received the rents 
as their agent and had since died. Held, (revers- 
ing the decision of Pearson, J.), that the plaintiff 
ought not to be left to surcharge, but that the de- 
fendants were bound to render an account show- 
ing not only what the agent had paid to them, but 
what he had received as their agent. [Noles v. 
Pollock, English Court of Appeal, July 1, 1885; 53 
L. T. (N. S.), 430. 








18. MUNICIPAL CORPORATIONS. [Town Bonds.] 
Negligent Omission of Provision as to Time of 
Redemption.—The agent of a town gave a memor- 
andum of bonds toa printer, and, by mistake, the 
provision therein giving an option to redeem the 
bonds in ten years was omitted, and the mistake 
was not discovered until a‘ter they were negoti- 
ated. Held, that in an action against a holder of 
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the bonds who had notice of the mistake, and that 
the town had called in the bonds for redemption, 
when he purchased them, the town was entitled to 
equitable relief, and to have the mistake corrected. 
[Park, C. J., and Carpenter, J., dissenting.) Town 
of Essex v. Day, S.C. Conn., Sept., 1885; 1 Atl. 
Repr. 620. 


19. RAILWAY COMPANIES. [Contract—Interpreta- 
tion.] Interpretation of Agreement that “all Pas- 
senger Trains Should Regularly Stop” at a Par- 
ticular Station.—1. Every train of a railway com- 
pany over which it retains its general control and 
dominion, and by which it professes to carry for 
hire in ordinary course such travellers as may take 
advantage of it, on payment of their fares, is a pas- 
senger train. 2. The appellant, a landowner, feued 
a piece of land on his estate to the respondent 
company for a railway station at a nominal rental, 
and the company agreed that, ‘“‘all passenger trains 
should regularly stop” at such station. After the 
making of this agreement, the company organized 
a special service of trafns, during such time as the 
Queen was in Scotland, for the conveyance of the 
**Queen’s messengers” and the mails, but these 
trains appeared in their ordinary time-tables, and 
other passengers were also carried by them; in the 
summer months they also ran excursion trains at 
reduced fares, which did not appear in the time- 
tables, but of which notice was given by special 
handbills. None of these trains stopped regularly 
at the station in question. Held, (reversing the 
judgment of the court below), that the Queen’s 
messengers’ trains and the Post Office trains, and 
any excursion trains which appeared in the ordi- 
nary time-tables, were passenger trains within the 
meaning of the agreement, and should therefore 
stop regularly at the station, but that the agree- 
ment did not apply to the special excursion trains, 
nor to “special” trains for the accommodation of 
one or more private persons. Burnett v. Great 
Northern Railway Co., British House of Lords. 
Feb. 24, 1885; 53 L. T. (N. S.), 507. 


20. Sates OF LAND. [Rescission.] Vendor May 
Not Exercise Power of Rescission Capriciously.— 
By conditions of sale it was provided that if any 
purchaser should insist on any requisition as to the 
title, ete., which the vendors should consider them- 
selves unable, or on the ground of expense or for 
any other reason should be unwilling to remove or 
comply with, the vendors might by writing annul 
the sale. On the 4th of July, 1884, after receipt of 
the abstract of title, and before comparing the 
deeds, the purchaser sent in requisitions, by one of 
which he required a copy of plans and certain 
leases to be furnished. By another requisition he 
required an abstract of certain deeds recited in an 
abstracted deed. By a third Tequisition he re- 
quired a copy ofthe schedule to another deed to be 
furnished. The vendors replied that they would 
furnish the copy plans at the purchaser’s expense; 
that “‘we must decline to furnish the abstract re- 
quired;” and that “the schedule does not appear 
to affect the property, and we cannot comply with 
this requisition.”” The purchaser, before receiving 
these answers, inspected the deeds, which were at 
the office of the solicitors of the mortgagees of the 
property, and not in the possession of the vendors. 
In reply to the answers his solicitors on the 22nd 
of Aug., 1884, wrote thatthe plans must be furn- 
ished at the vendors’ expense; that the requisition 
as to the further abstract must be complied with, 
and that the copy schedule must be supplied. The 





vendors then gave a notice rescinding the contract. 
Held (affirming the decision of Bacon, V. C.), that 
there were good reasons for refusing to comply 
with the requisitions; that the conduct of the ven- 
dors was not unreasonable or capricious; that they 
were not bound to state such reasons when an- 
swering the requisitions; and that they had the 
right to rescind the contract. Observations on 
Hardman y. Child 52 L. T. Rep. N. 8. 465; 28 Ch. 
Div. 712. Re Glenton, English Court of Appeal, 
July 6, 1885; 53 L. T. (N. S.), 434. 








RECENT PUBLICATIONS. 





ABBOTT’s TRIAL BrRiEF.—A Brief for the Trial of 
Civil Issues before a Jury. By Austin Abbott, of 
the New York Bar. New York: Diossy & Co. 1885. 
This is a little book of 200 pages in paper covers. It 

is constructed in the form of a lawyer’s brief, and has 

a good index. It contains the rules of practice and 

evidence peculiar to jury trials. It also contains a 

number of points of evidence and practice relating to 

other trials. Itis not a local work, confined to New 

York, but is adapted tothe practice in all the States 

and Territories, and in the courts of the United States. 

The author has been known to the legal profession for 

twenty years. He is the author of various digests and 

other works on the law. His works have the merit of 
practical usefulness in a high degree. He is a legal 
scholar in what we regaml as the best sense of the 
term. He has not employed his best years in studying 
the history and recondite learning of the law, but has 
employed them in the studying the rules and applica- 
tions of the law as they exist to-day. At the same 
time, he is not a mere memorizer of points and rules, 
but he isa practical and philosophical thinker upon 
the law. No better evidence of this could be afforded 
than his editorials in the New York Daily Register, of 
which he is the editor. We ventnre the opinion that 
no man knows more about the existing state of the 
law in the United States,or has his knowledge better in 
hand for practical use. We have examined and used 
this book to some extent, and find it full of practical 
directions supported by the citation of numerous au- 
thorities. We cordially recommend it to the profession. 








JETSAM AND FLOTSAM. 





Law LATIN IN THE TIME OF CHARLES I,— 
“Robert Randle, of Ipplepen, was brought up for 
shooting a woodcock. Probably he was one of the 
first persons who ever succeeded in hitting one, and 
when we consider the ‘hand gun and hail shot,’ of the 
period, the feat may appear worthy of admiration, 
rather than punishment. The witness no doubt spoke 
not of his shooting, but of his shutting the woodcock 
exactly as a Devonshire witness would speak at the 
present day. The clerk of the peace was evidently not 
much of a latinists, but he was still less of asportsman, 
and he saw no harm in translating shutting into clau- 
dendv. So he entered in his book that the prisoner 
was fined ‘xx’s pro claudendo cum hayle shott and 
killing a woodcocke,’ and bound oyer in £20, ‘sub con- 
ditione quod non claudebit iterum.’ This nearly 
parallels the case where an offender was indicted for 
stealing ‘duos suspensores et unum adolescentiorem.? 
—two hangers and one ladder.”—A. H. A. Hamilton’s 
Quarter Sessions, p. 112. 








Vou. 22. | 


THE CENTRAL LAW JOURNAL. 71 








ENFORCEMENT OF THE CRIMINAL LAw.—Governor 
Hill, in his message to the legislature of New York 
says: “Your attention is called to the condition of the 
laws for the conviction and punishment of persons 
guilty of murder in the first degree. The long delay 
which in almost every instance elapses between the con- 
viction of the criminal and his execution, has long been 
a scandal upon the administration of justice, and the 
opportunities afforded forsuch delay under the new 
Code of Criminal Procedure have aggravated it, and 
render some changes advisable which would result in 
greater respect forthe law and swifter,punishment for 
murder.” 


More LawyeErRS THAN DoGs.—I fell across an 
amusing story the other day in Madame Adam’s in- 
teresting book, La Patrie Hongroise. Hungary, says 
Madame Adam, swarms with barristers. It is the 
ambition of the Hungarian peasant to make one of his 
sons an advocate, as it isthe ambition of the Breton 
and the Irish peasant to make one sona priest. The 
son of asmall farmer in the neighborhood of Pesth 
was sent by his father to the law school of the town, 
but, either from want of parts or application, was 
plucked in the qualifying examination. Not daring to 
return home empty handed, after all the money that 
had been spent on his education, he forged a legal 
diploma. The father, however, was not so ignorant as 
not to be aware that such diplomas are always written 
on parchment Autya-ber—“dog-skin” in Hungarian. 
‘“‘Why is your certificate not made out on Kutya-ber?” 
asked the old man. “The fact is, father,” answered 
the youth, ‘‘that there are more barristers than dogs 
in Hungary, and sothere is not enough Kutya-ber to 
make diplomas for us all.”—London Life. 


THE THIssa-YAY.—Both in Burmah and Siam the 
taking of the oath of fealty on entering the royal ser- 
vice is a very ceremonial observance. In Burmah, 
Europeans as well as natives are forced to drink the 
Fhissa-Yay,“‘the water of truth.” All the French- 
men and Italians and miscellaneous adventurers now 
at King Thebaw’s Court have taken this oath of 
allegiance, and are considered Burmese subjects. 
Whenever a warlike expedition is sent out, or when 
an official leaves the capital to take charge of a dis- 
trict, and at other times when it strikes the king’s 
fancy, this water of the oath must be drunk, and there 
are regular officials called the Thissa-dan-Sayags, 
“royal truth secretaries,” to administer it and record 
the fact. The words of the oath are as follows:—“I, 
the most puissant and glorious Lord of the Celestial 
Elephant and of many white elephants, Lord of the 
Heavenly Weapon, and Sovereign of the Whole World, 
declare that if you, M. or N. (Nga Pyoo is the typical 
Burmese name) obey and follow my commands, you 
you will be free from all the Ninty-six Diseases, and 
the Eight Accidents under the care of the Five Thou- 
sand Nats (spirits) that guard Religion, the Nats that 
guard the trees, the Nats that guard the Earth, the 
Nats that guard the Five hundred little Rivers, the 
Irrawaddy, the Thaulawaddy and the Dohttawaddy, 
all the Nats that guard the Rivers; and the Nats that 
guard the Pohppa Hill. But if you infringe your oath, 
which you have ratified dy drinking this water in 
which swords and spears have been dipped, may you 
die by these weapons and be afflicted by all the evils 
above mentioned.’”?’ The paper on which this is 
written, after various religious ceremonies, is burnt 
and mixed in a cup of water. A bundle of miniature 
weapons is used to stir the beverage. The individual 
must then drain it to the dregs.— Saturday Review. 

WHAT WE ARE COMING TO.—From the present indi- 
cations of the publication of reports of decisions of 
the various courts in this country, and the numerous 





methods in shape of abstracts, monthly parts, and 
compilations it seems probable the time of cheap re- 
ports is here, and the ownership of a copyright under 
the decision of the courts will be of no value. It will 
be a matter of no surprise if some enterprising pub- 
lishing house will offer weekly ten cent editions of the 
reports of the Supreme Court of the United States— 
ten issues to make a volume, and each subscriber to 
have a steel engraving of the judges of the court 
worth five times the cost of the volume. Law litera- 
ture is certainly being pushed in the market, and the 
old maxim, “‘ignorantia legis neminem excusat,” bids 
fair to have some practical application.— Washington 
Law Reporter. 


VETOING A FEE. [Ed. Jetsam and Flotsam:|—The 
following colloquy is too good to be lost, and will be 
appreciated by every one familiar with negro charac- 
ter. Itis a real occurrence, and the dialogue is given 
literally as it occurred in the office of one of the prom- 
inent member of the Nashville, Tennessee, bar. An 
old negro man, black as the ace of spades, with a well- 
worn and mashed silk hat in his hands, with seedy 
garments, and a very high white shirt collar reaching 
up to his ears, and an old, stringy cravat entered the 
office of Judge Jno. D. B—, and said: 

“Ts Mas Judge B— in his office?” 

Judge B.—“Yes, sir; I am the man you are looking 
for, I suppose.” 

Old negro.—‘Well, Judge, I have been dictating 
with an old nigger woman who lives out in the coun- 
try, and she tells me you defended her son in the crim- 
inal court, and charged her a fee of $50, for perusing a 
Jew chickens, and I thought I would come and retali- 
ate a parcel and see if I could not get you to veto the 
fee down some.” \ 


VETERAN’S OF THE BENCH.—They appear in En- 
gland to have their “grand old men” on the bench as 
well as in the muddy pool of polities. Vice-Chancel- 
lor Bacon, according to the Solicitor’s Journal, having 
triumphantly passed through a cold, has returned to 
work full of vigor and vivacity; and at eighty-seven 
years of age, displays a freshness of spirits not pos- 
sessed by many of his sedate, though juvenile col- 
leagues. Then again, it was remarked that the judges 
on the bench at the beginning of the last legal year, all 
made their appearance at the opening of the present 
year, the Lord Chancellor excepted, and his absence 
was attributable to the change of administration. The 
oldest of the judges will be eighty-eight next Febru- 
ary, and their average age is sixty-three.—Legal News 
(Montreal). 


THE PREJUDICE AGAINST BURGLARS.—A writer in 
the London Times says: “For my part, I could never 
quite understand the prejudice against burglars. An 
unarrested burglar gives employment to innumerable 
telegraph clerks, police officers, rgilway officials, and 
possibly also to surgeons, coroners, undertakers, and 
monument masons. As soon as he isin custody, the 
services of a whole army of solicitors, barristers, 
judges, grand and petty jurymen, reporters, governors 
of jails, and prison warders are called into requisition. 
Really, the burglar does more good than harm.” 


A JUDGE WHO WOULD NOT WEAR THE ROBES.— 
With the retirement of Judge Pitt-Taylor disappears, 
we believe, the only county court judge who sat in 
court without the customary judicial robes. This was 
considered an eccentricity, which it was not to be ex- 
pected a successor, whether accustomed to practice in 
the High Court or not, would imitate; and Judge 
Powell, on taking his seat, intimated that he should 
sit robed, and should expect practitioners to appear in 
the usual forensic costume. We do not defend the 
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somewhat absurd attire of our English judges and 
eounsel—it will disappear some day with equitable in- 
terests in land and school fees; but whilst it is in 
vogue one judge who openly derides it makes himself 
unnecessarily and unpleasantly conspicuous.— Law 
Times (London). 

MATRIMONIAL TROUBLES.—Some lawyers met and 
fell into conversation on their cases, when one said he 
had a case in which his ciient had married two wives. 
Another lawyer said one of his clients was in great 
trouble over having married one wife. Another of the 
lawyers spoke up and said one of his clients was in 
trouble because he had promised to marry a woman 
and did not. ‘Well,” said the other lawyer, “I have 
a client in trouble because he was seen with a woman 
who had married some other man.”’— Kansas Law 


Journal. 

CANINE INHERITANCE.—The Evening Post says: A 
Russian paper gives an account of the circumstances 
which have led to a most unique law suit. A rich lady 
at her death placed her pet dog Gypsy in the hands of 
a friend, with the request to provide for her with the 
annual interest on 1,000 rubles, set aside for that pur- 
pose in her testament. The other day Gypsy died, 
and the lady who had charge of her took it for granted 
that the money was now her own. Another lady, 
however, appeared on the scene, who owned a son of 
Gypsy, and who claimed that her dog was heir to the 
income of the 1,000 rubles, since nothing was said in 
the testament regarding the disposal of this money 
after the death of Gypsy. The result of the trial will 
be awaited with interest. 

JupiciaL CHEMISTRY.—The Supreme Court of 
Georgia sometimes uses language more figurative 
than intelligible. In Vickers v. The Atlantic, ete. R. 
Co., 64 Ga. 306, they say: “A non-suit is a process of 
legal mechanics. The case is chopped off, and only in 
a clear gross case is this mechanical treatment proper. 
Where there is any doubt, another method is to be 
used * * * a method involving a sort of mental 
chemistry; and the chemists of the law are the jury. 
They are supposed to be able to examine every 
molecule of evidence, and to feel every shock and 
tremor of its probative force.” By the way, we 
wonder why the reporter of this court says, “the 
Chief Justice was providentially prevented from pre- 
siding” in certain cases, as for example, The Western, 
ete. R. R. Co. v. Jones, 65 Ga. 631, and others. It 
seems hard to abuse the Chief Justice in this way.— 
Cincinnati Law Bulletin. 


A YOUTHFUL SPECTATOR IN CouRT.—At the late 
term of the district court of Decatur county, Kansas, 
a case was on trial before his honor Judge Pratt, 
wherein one of the legal lights of Oberlin was charged 
with a violation of the seventh commandment—which, 
by the way, seems to be in force in that county. As 
the evidence to be adduced bid fair to be racy and of 
a sensational character, the judge ordered that no boy 
under sixteen years of age should be admitted to the 
court room. The receiver of the U. S. land office at 
that place, lately appointed by President Cleveland, is 
a young-looking old man, without beard. Having cu- 
riosity, like many old men, he strayed into court dur- 
ing the best part of the entertainment. The judge, 
spying him inthe crowd of bald heads, sternly or- 
dered “‘that boy to leave the room.” Our friend, with 
the rest, looked around to see whom the judge meant; 
whereupon, the judge, observing his order not obeyed, 
roared out, “Bubby, git out! this isn’t any place for 
boys.” The receiver seeing the judge’s eye bearing 
sternly on him quickly withdrew, amid a suppressed 
snicker which prevailed in court.—/Aansas Law Jour- 
nal. : 





DANGER OF ABRIDGING THE LONG VACATION.— 
We very much regret to hear that the first advocate of 
the English Bar has paid the penalty of violating the 
first law of health, and been ordered to relinquish 
work for some weeks. Mr. Charles Russel “stayed 
up” during the Long Vacation. He was canvassing a 
metropolitan constituency, he was waging war against 
the impurities of the river Lea, he was fighting for 
Stead, Jarrett & Co. in the police-court and the Old 
Bailey, and was muchat chambers. ‘The result is, that 
he is ordered to take his vacation when the sittings are 
in full swing. People talk about abridging the Long 
Vacation. Such a step would cause a fatal deteriora- 
tion among judges and the Bar.—Law Times (London). 


AMERICAN FABLES. 


THE JUDGE AND THE THIEF.—A thief having been 
tried and found guilty on a certain charge, cried out 
that great injustice had been done him. He saw 
among the jurors a man whose reputation for honesty 
had more than once been questioned. 

“That may be true,” calmly replied the Judge, “‘and 
I will sentence you only on the opinion of the other 
eleven. I’ll give you four years at hard labor!” 

MORAL: 

There is no use in kicking a boy for calling you 
names when all men are convinced that you are a ras- 
cal.— The Detroit Free Press. 


THE Law Vv. MoNEyY.—A confidence man who had 
roped an old hay-seed out of ninety dollars and been 
arrested for it called in a lawyer and asked: 

“Is there any law by which I can be punished?” 

‘**Phat is not to the point,” replied the lawyer; “what 
I want to know is whether you have money enough to 
beat the law by which you can be punished” 

MORAL. 

It was proved in court that the old hayseed begged 
him as a great favor toaccept the money as a Christ- 
mas present.—Detroit Free Press. 


“Surely, your honor,” yelled the young lawyer, 
showing off with great enthusiasm in his first case, 
“surely I do not need to argue on such a simple ques- 
tion. My client has not only right but law upon his 
side, and I know, your honor, that in thus dwelling 
upon a point so self-evident Iam performing an un- 
necessary work, for I know that no court of equity can 
possibly hold such a monstrous proposition.” 

The old judge stuck his chin in his breast, looked 
over the gold rim of his spectacles and gazed blandly 
on the perspiring lawyer. ‘ 

“Tt will this afternoon.” 

And the lawyer wilted.— Washington Law Reporter. 


“And you pretend to say,” remarked a lawyer to a 
witness, ‘that you remember the exact words this 
man said to you ten years ago?” 

“T do.” x 

“Well, if my memory serves me, I met you at Sara- 
toga about five years ago, and I should like to know if 
a Fr swear to any expression which I then made.’” 

“il can. 

“Now, Mr. J., I want you to remember that you are 
under oath. Now, under oath, you swear that you 
can quote with great accuracy a remark I made to you 
at Saratoga five years ago?” 

**T can.” 

“Well, what was it?” 

**You met me in the hotel corridor.” 

“Yes, quite correct.” 

“And you shook hands with me.’? 

“Naturally, I did.” 

“And you said to me, ‘Let’s go and take some- 
thing.’ ” 

The crier of the court had to call silence for ten min- 
utes, and the lawyer confessed that the witness had a 
remarkable memory.— Washington Law Reporter. 
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